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CONSTRUCTION AGREEMENT 

FOR STIPULATED SUM   

FOR STORMWATER IMPROVEMENTS (PHASE F & PHASE I) 

 

            THIS AGREEMENT (“Agreement”) is made and entered into by and between the City 

of Holmes Beach, a Florida municipal corporation, referred to herein as “Owner”, and the firm of 

C-Squared Certified General Contractor, Inc., incorporated in the State of Florida and registered 

and licensed to do business in the State of Florida (license #CGC1506629), referred to herein as 

“Contractor.” 

 

 WHEREAS, the Owner intends to install stormwater treatment systems for Phase F and 

Phase I of its capital improvement project along and within the public rights-of-way on 58th Street, 

59th Street, 60th Street, Marina Drive, and Gulf Drive, the aforementioned improvements being 

hereinafter referred to and defined as the “Project”; and 

 

 WHEREAS, in response to Owner’s Invitation for Bid dated (the “IFB”), Contractor has 

submitted its Bid (the “Contractor’s Bid”) to provide the aforementioned construction services. 

 

 NOW THEREFORE, the Owner and the Contractor, in consideration of the mutual 

covenants hereinafter set forth, the sufficiency of which is hereby acknowledged, agree as 

follows: 

 

1. Contract Documents. The Contract Documents consist of: 

 

 this Agreement and attached Exhibits, 

 the General Conditions, 

 the Supplementary Conditions (if any), 

 the Special Conditions (if any), 

 the Drawings (the titles of which are attached hereto as Exhibit A), 

 the Specifications (the titles of which are attached hereto as Exhibit B), 

 any Addenda issued prior to execution of this Agreement, 

 the Invitation for Bid (including any Instructions to Bidders, Scope of Work, Bid Summary, 

Supplements, and Technical Specifications), 

 any interpretations issued pursuant to the Invitation for Bid, 

 the Contractor’s Bid, 

 the permits, 

 the notice of intent to award, 

 the Notice to Proceed, 

 the purchase order(s) (if any), 

 any other documents listed in this Agreement, and 

 Modifications [to include written Amendment(s), Change Order(s), Work Directive 

Change(s) and Field Directive(s)] issued after execution of this Agreement. 

 

These form the Agreement and are as fully a part of the Agreement as if attached or repeated 

herein. This Agreement represents the entire and integrated agreement between the parties hereto 

and supersedes prior negotiations, representations, or agreements, either written or oral. No other 

documents shall be considered Contract Documents. In the event of conflict between them, the 
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document listed first shall control any later-listed document, except that the Specifications shall 

control over all other documents. 

 

2. Work. The Contractor shall fully execute the Work described in the Contract 

Documents, except to the extent specifically indicated in the Contract Documents to be the 

responsibility of others. 

 

3. Date of Commencement and Substantial Completion. 
 

A.  Date of Commencement. The date of commencement of the Work shall be the 

date fixed in a Notice to Proceed issued by the Owner.  

 

B. Contract Time. The Contract Time shall be measured from the date of 

commencement. 

 

C. Substantial Completion. The Contractor shall achieve Substantial Completion of 

the entire Work not later than 540 days from the date of commencement, subject to adjustments of 

this Contract Time as provided in the Contract Documents. 

 

Time is of the essence in the Contract Documents and all obligations thereunder. If the 

Contractor fails to achieve Substantial Completion of the Work within the Contract Time and as 

otherwise required by the Contract Documents, the Owner shall be entitled to retain or recover 

from the Contractor, as liquidated damages and not as a penalty, the sum of $1,000.00 per calendar 

day, commencing upon the first day following expiration of the Contract Time and continuing 

until the actual date of Substantial Completion. The Contractor agrees that such liquidated 

damages will not constitute a penalty but were instead calculated to be a reasonable estimate of 

damages the Owner will incur as a result of delayed completion of the Work. The Owner may 

deduct liquidated damages as described in this paragraph from any unpaid amounts then or 

thereafter due the Contractor under this Agreement. Any liquidated damages not so deducted from 

any unpaid amounts due the Contractor shall be payable to the Owner at the demand of the Owner, 

together with interest from the date of the demand at the maximum allowable rate.  

 

4. Contract Sum. 

 

A. Payment. The Owner shall pay the Contractor the Contract Sum in current 

funds for the Contractor’s performance of the Contract. The Contract Sum shall not exceed One 

Million, Sixteen Thousand Seven Hundred Seventy Three Dollars and Forty Seven Cents 

($1,016,773.47), subject to additions and deductions as provided in the Contract Documents. 

 

B. Alternates. The Contract Sum is not based upon any alternates which may 

be described in the Contract Documents.  

 

C. Unit Prices. Unit prices, if any, are reflected in the Contractor’s Bid. 

 

5. Payments. 
 

A.  Progress Payments. 
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(1) Based upon Applications for Payment submitted to the Architect/Engineer 

by the Contractor and Certificates for Payment issued by the 

Architect/Engineer, the Owner shall make progress payments on account of 

the Contract Sum to the Contractor as provided below and elsewhere in the 

Contract Documents. 

 

(2) The period covered by each Application for Payment shall be one calendar 

month ending on the last day of the month. 

 

(3) Payments shall be made by Owner in accordance with the requirements of 

Florida Statutes § 218.735. 

 

(4) Each Application for Payment shall be based on the most recent schedule 

of values submitted by the Contractor in accordance with the Contract 

Documents. The schedule of values shall allocate the entire Contract Sum 

among the various portions of the Work. The schedule of values shall be 

prepared in such form and supported by such data to substantiate its 

accuracy as the Architect/Engineer may require. This schedule, unless 

objected to by the Owner or Architect/Engineer, shall be used as a basis for 

reviewing the Contractor’s Applications for Payment. 

 

(5) Applications for Payment shall indicate the percentage of completion of 

each portion of the Work as of the end of the period covered by the 

Application for Payment. 

 

(6) Subject to other provisions of the Contract Documents, the amount of each 

progress payment shall be computed as follows: 

 

i. Take that portion of the Contract Sum properly allocable to 

completed Work as determined by multiplying the percentage 

completion of each portion of the Work by the share of the Contract 

Sum allocated to that portion of the Work in the schedule of values, 

less retainage of five percent (5.00%). Pending final determination 

of cost to the Owner of changes in the Work, amounts not in dispute 

shall be included as provided in Section 3.3.B. of the General 

Conditions; 

 

ii. Add that portion of the Contract Sum properly allocable to materials 

and  equipment delivered and suitably stored at the site for 

subsequent incorporation in the completed construction (or, if 

approved in advance by the Owner, suitably stored off the site at a 

location agreed upon in writing), supported by paid receipts, less 

retainage of five percent (5.00%); 

 

iii. Subtract the aggregate of previous payments made by the Owner; 

and 
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iv. Subtract amounts, if any, for which the Architect/Engineer has 

withheld or nullified an Application for Payment, in whole or in part 

as provided in Section 3.3.C. of the General Conditions. 

 

(7) The progress payment amount determined in accordance with Section 

5.A(6) shall be further modified under the following circumstances: 

 

i. Add, upon Substantial Completion of the Work, a sum sufficient to 

increase the total payments to the full amount of the Contract Sum, 

less such amounts as the Architect/Engineer shall determine for 

incomplete Work, retainage applicable to such work and unsettled 

claims. 

 

ii. Add, if final completion of the Work is thereafter materially delayed 

through no fault of the Contractor, any additional amounts payable 

in accordance with Section 3.2.B. of the General Conditions. 

 

(8) Reduction or limitation of retainage, if any, shall be as follows: 

 

Notwithstanding the foregoing, upon completion of at least 50% of the 

Work, as determined by the Architect/Engineer and Owner, the Owner shall 

reduce to five percent (5%) the amount of retainage withheld from each 

subsequent progress payment. 

 

(9) Except with the Owner’s prior approval, the Contractor shall not make 

advance payments to suppliers for materials or equipment which have not 

been delivered and stored at the site. 

 

B. Final Payment. Final Payment, constituting the entire unpaid balance of the 

Contract Sum, shall be made by the Owner to the Contractor when: 

 

(1) The Contractor has fully performed the Work except for the 

Contractor’s responsibility to correct Work as provided in 

Section 2.4.C. of the General Conditions, and to satisfy other 

requirements, if any, which extend beyond final payment; and 

 

(2) A final Application for Payment has been approved by the 

Architect/Engineer. 

 

6. Termination or Suspension. 

 

A. Termination. The Agreement may be terminated by the Owner or the 

Contractor as provided in Article XIV of the General Conditions. 

 

B. Suspension by Owner. The Work may be suspended by the Owner as 

provided in Article XIV of the General Conditions. 
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7. Other Provisions. 

 

A. Substantial Completion Defined. Substantial Completion shall be defined 

as provided in Article I of the General Conditions. In the event a temporary certificate of 

occupancy or completion is issued establishing Substantial Completion, the Contractor shall 

diligently pursue the issuance of a permanent certificate of occupancy or completion. 

 

B. Project Meetings. There shall be a project meeting, at the jobsite or other 

location acceptable to the parties, on a regularly scheduled basis. The meeting will be attended by 

a representative of the Contractor, Architect/Engineer and Owner. These representatives shall be 

authorized to make decisions that are not otherwise contrary to the requirements of this Agreement. 

 

C. Weather. Any rainfall, temperatures below 32 degrees Fahrenheit or winds 

greater than 25 m.p.h. which actually prevents Work on a given day, shall be considered lost time 

and an additional day added to the Contract Time, provided no work could be done on site, and 

provided written notice has been submitted to the Owner by the Contractor documenting same. 

 

D. Shop Drawings; Critical Submittals. In consideration of the impact of 

timely review of submittals and shop drawings on the overall progress of the Work, it is hereby 

agreed that the Owner shall cause his agents and design professionals to accomplish the review of 

any particular “critical” submittals and/or shop drawings and return same to the Contractor within 

fourteen (14) days. 

 

E. Applications for Payment. Applications for Payment shall be submitted 

once monthly at regular intervals and shall include detailed documentation of all costs incurred. 

 

F. Punch List. Within 30 days after obtainment of Substantial Completion, the 

Owner shall generate a “punch list” of all work items requiring remedial attention by the 

Contractor. Within 5 days thereafter the Architect/Engineer shall assign a fair value to the punch 

list items, which sum shall be deducted from the next scheduled progress payment to the 

Contractor. Upon satisfactory completion of the punch list items, as certified by the 

Architect/Engineer, the previously deducted sum shall be paid to the Contractor. 

 

G.      Closeout documentation. Within 30 days after obtainment of Substantial 

Completion and before final payment, Contractor shall gather and deliver to Owner all warranty 

documentation, all manufacturer’s product and warranty literature, all manuals (including parts 

and technical manuals), all schematics and handbooks, and all as-built drawings. 

 

H. Governing Provisions; Conflicts.   In the event of a conflict between this 

Agreement and the Specifications or as between the General Conditions and the Specifications, 

the Specifications shall govern. 

 

I.     Immigration Compliance; E-Verify. Contractor acknowledges that it is 

responsible for complying with the provisions of the Immigration Reform and Control Act of 1986, 

U.S.C. § 1324, et seq., and regulations relating thereto. Failure to comply with the above statutory 

provisions shall be considered a material breach and shall be grounds for immediate termination 

of this Agreement. The Contractor’s employment of unauthorized aliens is a violation of § 274(e) 

of the Federal Immigration and Employment Act. The Contractor shall utilize the U.S. Department 

of Homeland Security’s E-Verify system to verify the employment eligibility of all new employees 
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hired during the term of this Agreement and shall require the same verification procedure of any 

Subcontractors authorized by the Owner. Pursuant to Florida Statutes § 448.095(2), beginning 

January 1st 2021, Contractor shall register with and use the E-Verify system to verify the work 

authorization status of all newly hired employees. Contractor’s contract with the Owner cannot be 

renewed unless, at the time of renewal, Contractor certifies in writing to the Owner that it has 

registered with and uses the E-Verify system. If Contractor enters into a contract with a 

subcontractor, the subcontractor must provide the contractor with an affidavit stating that the 

subcontractor does not employ, contract with, or subcontract with an unauthorized alien and 

Contractor shall maintain a copy of such affidavit for the duration of the contract. If Contractor 

develops a good faith belief that any subcontractor with which it is contracting has knowingly 

violated Florida Statutes § 448.09(1) (making it unlawful for any person knowingly to employ, 

hire, recruit, or refer, either for herself or himself or on behalf of another, for private or public 

employment within the state, an alien who is not duly authorized to work by the immigration laws 

or the Attorney General of the United States) Contractor shall terminate the contract with the 

subcontractor. If the Owner develops a good faith belief that Contractor has knowingly violated 

Florida Statutes § 448.09(1) (making it unlawful for any person knowingly to employ, hire, recruit, 

or refer, either for herself or himself or on behalf of another, for private or public employment 

within the state, an alien who is not duly authorized to work by the immigration laws or the 

Attorney General of the United States) Owner shall terminate this contract. Pursuant to Florida 

Statutes § 448.095(2)(c)(3), termination under the above circumstances is not a breach of contract 

and may not be considered as such. 

 

J. Owner Direct Purchases. As authorized by Florida Statutes § 212.08(6), 

Florida Administrative Code § 12A-1.094, and Florida Department of Revenue Tax Information 

Publication 13A01-01, the Owner reserves the right to require the Contractor to assign some or all 

of its subcontracts or other agreements with material suppliers directly to the City. This process 

will be referred to as Owner Direct Purchases (ODP) and is a method that may be utilized to create 

savings for the Owner. The Owner saves the amount of the sales tax when it purchases 

material/equipment required for a construction project directly from the manufacturer/supplier 

(material/equipment cost only), and simultaneously decreases the amount of the contract for the 

cost of the materials/equipment plus the sales tax. If the Owner elects to invoke this process, the 

contract cost reduction will be accomplished through the issuance of a deductive change order. 

 

8. Insurance and Bonding. If and to the extent required by the Invitation for Bid 

documents, the Contractor shall furnish insurance coverage for (but not necessarily limited to) 

workers’ compensation, commercial general liability, auto liability, excess liability, and builder’s 

risk. The Contractor shall furnish to the Owner all appropriate policies and Certificate(s) of 

Insurance. The Contractor shall also post a Payment and Performance Bond for the Contract Sum, 

within ten (10) days following notification of intent to award, and otherwise in accordance with 

the Invitation for Bid documents. 

 

9. Independent Contractor. The Contractor acknowledges that it is functioning as 

an independent contractor in performing under the terms of this Agreement, and it is not acting 

as an employee of the Owner. 

10. Entire Agreement. This Agreement (inclusive of the Contract Documents 

incorporated herein by reference) represents the full agreement of the parties. 

 

11.   Amendments; Waivers; Assignment. 
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A. Amendments.  This Agreement may be amended only pursuant to an 

instrument in writing that has been jointly executed by authorized representatives of the parties 

hereto. 

 

B. Waivers. Neither this Agreement nor any portion of it may be modified or 

waived orally. However, each party (through its governing body or properly authorized officer) 

shall have the right, but not the obligation, to waive, on a case-by-case basis, any right or condition 

herein reserved or intended for the benefit or protection of such party without being deemed or 

considered to have waived such right or condition for any other case, situation, or circumstance 

and without being deemed or considered to have waived any other right or condition. No such 

waiver shall be effective unless made in writing with an express and specific statement of the intent 

of such governing body or officer to provide such waiver. 

 

C. Assignment. The rights and obligations of either party to this Agreement 

may be assigned to a third party only pursuant to a written amendment hereto.  

 

12. Validity. Each of the Owner and Contractor represents and warrants to the other its 

respective authority to enter into this Agreement. 

 

13. Covenant To Defend. Neither the validity of this Agreement nor the validity of 

any portion hereof may be challenged by any party hereto, and each party hereto hereby waives 

any right to initiate any such challenge. Furthermore, if this Agreement or any portion hereof is 

challenged by a third party in any judicial, administrative, or appellate proceeding (each party 

hereby covenanting with the other party not to initiate, encourage, foster, promote, cooperate 

with, or acquiesce to such challenge), the parties hereto collectively and individually agree, at 

their individual sole cost and expense, to defend in good faith its validity through a final judicial 

determination or other resolution, unless all parties mutually agree in writing not to defend such 

challenge or not to appeal any decision invalidating this Agreement or any portion thereof. 

 

14. Disclaimer of Third-Party Beneficiaries; Successors and Assigns. This 

Agreement is solely for the benefit of the parties hereto, and no right, privilege, or cause of action 

shall by reason hereof accrue upon, to, or for the benefit of any third party. Nothing in this 

Agreement is intended or shall be construed to confer upon or give any person, corporation, 

partnership, trust, private entity, agency, or other governmental entity any right, privilege, 

remedy, or claim under or by reason of this Agreement or any provisions or conditions hereof.  

This Agreement shall be binding upon, and its benefits and advantages shall inure to, the 

successors and assigns of the parties hereto. 

 

15. Construction. 
 

  A. Headings and Captions. The headings and captions of articles, sections, and 

paragraphs used in this Agreement are for convenience of reference only and are not intended to 

define or limit their contents, nor are they to affect the construction of or be taken into 

consideration in interpreting this Agreement. 

 

  B. Legal References. All references to statutory sections or chapters shall be 

construed to include subsequent amendments to such provisions, and to refer to the successor 

provision of any such provision. References to “applicable law” and “general law” shall be 
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construed to include provisions of local, state and federal law, whether established by legislative 

action, administrative rule or regulation, or judicial decision. 

 

16. Severability. The provisions of this Agreement are declared by the parties hereto 

to be severable. In the event any term or provision of this Agreement shall be held invalid by a 

court of competent jurisdiction, such invalid term or provision should not affect the validity of 

any other term or provision hereof; and all such terms and provisions hereof shall be enforceable 

to the fullest extent permitted by law as if such invalid term or provision had never been part of 

this Agreement; provided, however, if any term or provision of this Agreement is held to be 

invalid due to the scope or extent thereof, then, to the extent permitted by law, such term or 

provision shall be automatically deemed modified in order that it may be enforced to the 

maximum scope and extent permitted by law. 

 

17. Governing Law; Venue. This Agreement shall be governed by the laws of the 

State of Florida. Venue for any petition for writ of certiorari or other court action allowed by this 

Agreement shall be in the Circuit Court of the Sixth Judicial Circuit in and for Pinellas County, 

Florida. 

 

18. Attorney’s Fees and Costs. In any claim dispute procedure or litigation arising 

from this Agreement, including any appellate proceedings, each party hereto shall be solely 

responsible for paying its attorney’s fees and costs without regard to the outcome of such 

procedure or litigation. 

 

19. Notices. All notices, comments, consents, objections, approvals, waivers, and 

elections under this Agreement shall be in writing and shall be given only by hand delivery for 

which a receipt is obtained, or certified mail, prepaid with confirmation of delivery requested, or 

by electronic mail with delivery confirmation. All such communications shall be addressed to the 

applicable addressees set forth below or as any party may otherwise designate in the manner 

prescribed herein. 

 

 

 

 

 To the Owner:   Judy Titsworth, Mayor 

     5801 Marina Drive 

     Holmes Beach, FL 34217 

     Email: mayor@holmebeachfl.org  

 

Sage Kamiya, Public Works Superintendent/ City Engineer 

     5801 Marina Drive 

     Holmes Beach, FL 34217 

     Email: skamiya@holmesbeachfl.org  

 

      

     

      

 To the Contractor:  Sean D’Agostino, President 

     C-Squared Certified General Contractors, Inc. 

     1715 67th Ave. E 

mailto:mayor@holmebeachfl.org
mailto:skamiya@holmesbeachfl.org


9 

 

     Sarasota, FL 34243 

     Email: seand@c-squaredcgc.com  

      

 

Notices, comments, consents, objections, approvals, waivers, and elections shall be deemed given 

when received by the party for whom such communication is intended at such party’s address 

herein specified, or such other physical address or email address as such party may have 

substituted by notice to the other. 

  

 20.     Exhibits. Exhibits to this Agreement are as follows: 

 

Exhibit A—Drawings 

 

Exhibit B—Specifications 

 

Exhibit C—Affidavit of No Conflict 

 

Exhibit D—Certificate(s) of Insurance 

 

Exhibit E—Payment and Performance Bond 

 

Exhibit F—Standard Forms 

1—Application for Payment 

2—Certificate of Substantial Completion 

3—Final Reconciliation / Warranty / Affidavit 

4—Change Order 

 

  

WHEREFORE, the parties hereto have executed this Agreement as of the date last 

executed below. 
 

 

_____________________________ 

Name of Contractor 

 

      By: __________________________ 

 

Printed Name: _________________ 

 

Title: _________________________ 

Date: _________________________ 

 

 

 

CITY OF HOLMES BEACH 
 

By: __________________________ 

mailto:seand@c-squaredcgc.com
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Printed Name: _________________ 

 

Title: _________________________ 

Date: _________________________ 

 

ATTEST: ________________________________ 

     Stacey Johnston, MMC, City Clerk 



 

 

 

 

 

 

 

 

 

 

 

 

 

GENERAL CONDITIONS 

 

of the 

 

CONSTRUCTION AGREEMENT 
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GENERAL CONDITIONS 

ARTICLE I 

DEFINITIONS 

 

1.1 Definitions. For purposes of the Contract Documents, the following terms shall 

have the following meanings. 

 

A. Acceptance:  The acceptance of the Project into the Owner’s operating 

public infrastructure. 

 

B. Application for Payment:  The form approved and accepted by the Owner, 

which is to be used by Contractor in requesting progress payments or final payment and which is 

to include such supporting documentation as is required by the Contract Documents. 

 

C. Architect/Engineer: RESPEC Company, LLC, a Florida corporation, 

registered and licensed to do business in the State of Florida as it pertains to engineering, and a 

representative of RESPEC will serve as the Engineer of Record. Progressive Water Resources, a 

Division of RESPEC Company, LLC, a Florida corporation registered and licensed to do business 

in the State of Florida as it pertains drainage improvement plans. 

 

D. Change Order:  A written order signed by the Owner, the 

Architect/Engineer and the Contractor authorizing a change in the Project Plans and/or 

Specifications and, if necessary, a corresponding adjustment in the Contract Sum and/or Contract 

Time, pursuant to Article V. 

 

E. Compensable Delay:  Any delay beyond the control and without the fault or 

negligence of the Contractor resulting from Owner-caused changes in the Work, differing site 

conditions, suspensions of the Work, or termination for convenience by Owner. 

 

F.  Contractor’s Personnel: The Contractor’s key personnel designated by 

Contractor.  

 

G. Construction Services:  The Construction Services to be provided by 

Contractor pursuant to Section 2.4, in accordance with the terms and provisions of the Contract 

Documents. 

 

H. Contract Sum: The total compensation to be paid to the Contractor for 

Construction Services rendered pursuant to the Contract Documents, as set forth in Contractor’s 

Bid, unless adjusted in accordance with the terms of the Contract Documents. 

 

I. Construction Team:  The working team established pursuant to Section 

2.1.B. 

 

J. Contract Time: The time period during which all Construction 

Services are to be completed pursuant to the Contract Documents, to be set forth in the Project 

Schedule. 
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K. Days: Calendar days except when specified differently. When time is 

referred to in the Contract Documents by days, it will be computed to exclude the first and include 

the last day of such period. If the last day of any such period falls on a Saturday or Sunday or legal 

holiday, such day will be omitted from the computation. 

 

L. Defective: When modifying the term “Work”, referring to Work that is 

unsatisfactory, faulty or deficient, or does not conform to the Contract Documents, or that does 

not meet the requirements of any inspection, reference standard, test or approval referred to in the 

Contract Documents, or that has been damaged prior to Owner’s approval of final payment (unless 

responsibility for the protection thereof has been assumed by Owner). 

 

M. Excusable Delay: Any delay beyond the control and without the 

negligence of the Contractor, the Owner, or any other contractor caused by events or circumstances 

such as, but not limited to, acts of God or of a public enemy, fires, floods, freight embargoes, acts 

of government other than Owner or epidemics. Labor disputes and above average rainfall shall 

give rise only to excusable delays. 

 

N. Field Directive: A written order issued by Owner which orders minor 

changes in the Work not involving a change in Contract Time, to be paid from the Owner’s 

contingency funds. 

 

O. Final Completion Date:  The date upon which the Project is fully 

constructed, and all Work required on the Project and Project Site is fully performed as verified in 

writing by the Owner. 

 

P. Float or Slack Time: The time available in the Project Schedule during 

which an unexpected activity can be completed without delaying substantial completion of the 

Work. 

 

Q. Force Majeure:  Those conditions constituting excuse from performance as 

described in and subject to the conditions described in Article XII. 

 

R. Inexcusable Delay: Any delay caused by events or circumstances within 

the control of the Contractor, such as inadequate crewing, slow submittals, etc., which might have 

been avoided by the exercise of care, prudence, foresight or diligence on the part of the Contractor. 

 

S. Non-prejudicial Delay:    Any delay impacting a portion of the Work within 

the available total Float or Slack Time and not necessarily preventing Substantial Completion of 

the Work within the Contract Time. 

 

T. Notice to Proceed: Written notice by Owner (after execution of 

Contract) to Contractor fixing the date on which the Contract Time will commence to run and on 

which Contractor shall start to perform the Work. 

 

U. Owner:  City of Holmes Beach, a Florida municipal corporation. 

 

V. Owner’s Project Representative:  The individual designated by Owner to 

perform those functions set forth in Section 7.8.  
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W. Payment and Performance Bond:  The Payment and Performance Bond 

security posted pursuant to Section 2.4.Y to guarantee payment and performance by the Contractor 

of its obligations hereunder. 

 

X. Permitting Authority:  Any applicable governmental authority acting in its 

governmental and regulatory capacity which is required to issue or grant any permit, certificate, 

license or other approval which is required as a condition precedent to the commencement or 

approved of the Work, or any part thereof, including the building permit. 

 

Y. Prejudicial Delay: Any excusable or compensable delay impacting the 

Work and exceeding the total float available in the Project Schedule, thus preventing completion 

of the Work within the Contract Time unless the Work is accelerated. 

 

Z. Progress Report: A report to Owner that includes all information 

required pursuant to the Contract Documents and submitted in accordance with Section 2.4.EE, 

hereof.  

 

AA. Project:  The total construction of which the Work performed under the 

Contract Documents may be the whole or a part and which may include construction by Owner 

and by separate contractors. For the purposes of the Contract Documents, the term Project shall 

include all areas of proposed improvements and all areas which may reasonably be judged to have 

an impact on the Project. 

 

BB. Project Costs:  The costs incurred by the Contractor to plan, construct and 

equip the Project and included within, and paid as a component of, the Contract Sum. 

 

CC. Project Manager:  Subject to the prior written consent of Owner, the 

individual designated to receive notices on behalf of the Contractor, or such other individual 

designated by the Contractor, from time to time, pursuant to written notice in accordance with the 

Contract Documents.  

 

DD. Project Plans and Specifications:  The one hundred percent (100%) 

construction drawings and specifications prepared by the Architect/Engineer, and any changes, 

supplements, amendments or additions thereto approved by the Owner, which shall also include 

any construction drawings and final specifications required for the repair or construction of the 

Project, as provided herein. 

 

EE. Project Schedule:  The schedule and sequence of events for the 

commencement, progression and completion of the Project, developed pursuant to Section 2.3., as 

such schedule may be amended as provided herein. 

 

FF. Project Site:  The site depicted in the Project Plans and Specifications, 

inclusive of all rights of way, temporary construction easements or licensed or leased sovereign 

lands. 

 

GG. Pre-operation Testing:  All field inspections, installation checks, water tests, 

performance tests and necessary corrections required of Contractor to demonstrate that individual 

components of the Work have been properly constructed and do operate in accordance with the 

Contract Documents for their intended purposes. 
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HH. Procurement Ordinance:  The Holmes Beach Procurement Code, Article 

XII, Chapter 2, of the Holmes Beach Code, as amended from time to time, and any implementing 

regulations associated therewith. 

 

II. Punch List Completion Date:  The date upon which all previously 

incomplete or unsatisfactory items, as identified by the Contractor, the Architect/Engineer and/or 

the Owner are completed in a competent and workmanlike manner, consistent with standards for 

Work of this type and with good building practices in the State of Florida. 

 

 

JJ. Subcontractor:  Any individual (other than a direct employee of the 

Contractor) or organization retained by Contractor to plan, construct or equip the Project pursuant 

to Article IV. 

 

KK. Substantial Completion and Substantially Complete:  The stage in the 

progress of the Work when the Work or designated portion thereof is sufficiently complete in 

accordance with the Contract Documents so that the Owner can occupy or utilize the Work for its 

intended use; provided, however, that as a condition precedent to Substantial Completion, the 

Owner has received all certificates of occupancy or completion and other permits, approvals, 

licenses, and other documents from any governmental authority which are necessary for the 

beneficial occupancy of the Project. 

 

LL. Substantial Completion Date:  The date on which the Project is deemed to 

be Substantially Complete, as evidenced by receipt of (i) the Architect/Engineer’s certificate of 

Substantial Completion, (ii) written Acceptance of the Project by the Owner, and (iii) approvals of 

any other authority as may be necessary or otherwise required. 

   

MM. Unit Price Work:  Work to be paid for on the basis of unit prices.  

 

NN. Work: The term “Work” means the construction and services required by 

the Contract Documents, whether completed or partially completed, and includes all labor, 

materials, equipment and services provided or to be provided by the Contractor to fulfill the 

Contractor’s obligations. The Work may constitute the whole or a part of the Project. 

 

OO. Work Directive Change:  A written directive to Contractor, issued on or 

after the effective date of the Agreement pursuant to Section 5.8 and signed by Owner’s Project 

Representative, ordering an addition, deletion or revision in the Work, or responding to differing 

or unforeseen physical conditions under which the Work is to be performed or responding to 

emergencies.  
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ARTICLE II 

RELATIONSHIP AND RESPONSIBILITIES 

 

 2.1  Relationship between Contractor and Owner. The Contractor accepts the 

relationship of trust and confidence established with Owner pursuant to the Contract Documents. 

The Contractor shall furnish its best skill and judgment and cooperate with Owner and Owner’s 

Project Representative in furthering the interests of the Owner. The Contractor agrees to provide the 

professional services required to complete the Project consistent with the Owner’s direction and the 

terms of the Contract Documents. All services provided hereunder by Contractor, either directly or 

through Subcontractors, shall be provided in accordance with sound construction practices and 

applicable professional construction standards. 

 

A. Purpose. The purpose of the Contract Documents is to provide for the 

provision of construction services for the Project on the Project Site by the Contractor, and 

construction of the Project by the Contractor in accordance with the Project Plans and 

Specifications. The further purpose of the Contract Documents is to define and delineate the 

responsibilities and obligations of the parties to the Contract Documents and to express the desire 

of all such parties to cooperate together to accomplish the purposes and expectations of the 

Contract Documents.  

 

B. Construction Team. The Contractor, Owner and Architect/Engineer shall be 

called the “Construction Team” and shall work together as a team commencing upon full execution 

of the Contract Documents through Substantial Completion. As provided in Section 2.2, the 

Contractor and Architect/Engineer shall work jointly through completion and shall be available 

thereafter should additional services be required. The Contractor shall provide leadership to the 

Construction Team on all matters relating to construction. The Contractor understands, 

acknowledges and agrees that the Architect/Engineer shall provide leadership to the Construction 

Team on all matters relating to design. 

 

C. Response to Invitation for Bid. The Contractor acknowledges that the 

representations, statements, information and pricing contained in its Bid have been relied upon by 

the Owner and have resulted in the award of this Project to the Contractor. 

 

2.2 General Contractor Responsibilities. In addition to the other responsibilities set 

forth herein, the Contractor shall have the following responsibilities pursuant to the Contract 

Documents: 
 

A. Personnel. The Contractor represents that it has secured, or shall secure, all 

personnel necessary to perform the Work, none of whom shall be employees of the Owner. Primary 

liaison between the Contractor and the Owner shall be through the Owner’s Project Representative 

and Contractor’s Project Manager. All of the services required herein shall be performed by the 

Contractor or under the Contractor’s supervision, and all personnel engaged in the Work shall be 

fully qualified and shall be authorized or permitted under law to perform such services. 

 

B. Cooperation with Architect/Engineer. The Contractor’s services shall be 

provided in conjunction with the services of the Architect/Engineer. In the performance of 

professional services, the Contractor acknowledges that time is critical for Project delivery. The 



GC-6 

 

Contractor acknowledges that timely construction utilizing the services of an Architect/Engineer 

and a Contractor requires maximum cooperation between all parties. 

 

C. Timely Performance. The Contractor shall perform all services as 

expeditiously as is consistent with professional skill and care and the orderly progress of the Work, 

in accordance with the Project Schedule. Verification of estimated Project Schedule goals will be 

made as requested by the Owner. 

 

D. Duty to Defend Work. In the event of any dispute between the Owner and 

any Permitting Authority that relates to the quality, completeness or professional workmanship of 

the Contractor’s services or Work, the Contractor shall, at its sole cost and expense, cooperate with 

the Owner to defend the quality and workmanship of the Contractor’s services and Work. 

 

E.  Trade and Industry Terminology. It is the intent of the Contract Documents 

to describe a functionally complete Project (or part thereof) to be constructed in accordance with 

the Contract Documents. Any Work, materials or equipment that may reasonably be inferred from 

the Contract Documents as being required to produce the intended result will be supplied whether 

or not specifically called for. When words which have a well-known technical or trade meaning 

are used to describe Work, materials, or equipment, such words shall be interpreted in accordance 

with that meaning. Reference to standard specifications, manuals or codes of any technical society, 

organization or association, or to the laws or regulations of any governmental authority, whether 

such reference be specific or by implication, shall mean the latest standard specification, manual, 

code or laws or regulations in effect at the time of opening of Bids, except as may be otherwise 

specifically stated. However, no provision of any referenced standard specification, manual or 

code (whether or not specifically incorporated by reference in the Contract Documents) shall be 

effective to change the duties and responsibilities of Owner or Contractor, or any of their agents 

or employees from those set forth in the Contract Documents. Computed dimensions shall govern 

over scaled dimensions. 

 

2.3 Project Schedule. The Contractor, within ten (10) days after being awarded 

the Contract, shall prepare and submit for the Owner’s and Architect/Engineer’s information a 

Contractor’s construction schedule for the Work. The schedule shall not exceed time limits current 

under the Contract Documents, shall be revised at appropriate intervals as required by the 

conditions of the Work and Project, shall be related to the entire Project to the extent required by 

the Contract Documents, and shall provide for expeditious and practicable execution of Work. 

 

A. The Project Schedule shall show a breakdown of all tasks to be performed, 

and their relationship in achieving the completion of each phase of Work, 

subject to review of Owner and Architect/Engineer and approval or 

rejection by Owner. The Project Schedule shall show, at a minimum, the 

approximate dates on which each segment of the Work is expected to be 

started and finished, the proposed traffic flows during each month, the 

anticipated earnings by the Contractor for each month and the approximate 

number of crews and equipment to be used. The Project Schedule shall 

include all phases of procurement, approval of shop drawings, proposed 

Change Orders in progress, schedules for Change Orders, and performance 

testing requirements. The Project Schedule shall include a construction 

commencement date and Project Substantial Completion Date, which dates 



GC-7 

 

shall accommodate known or reasonably anticipated geographic, 

atmospheric and weather conditions.  

 

B. The Project Schedule shall serve as the framework for the subsequent 

development of all detailed schedules. The Project Schedule shall be used 

to verify Contractor performance and to allow the Owner’s Project 

Representative to monitor the Contractor’s efforts. 

 

C. The Project Schedule may be adjusted by the Contractor pursuant to Article 

V. The Owner shall have the right to reschedule Work provided such 

rescheduling is in accord with the remainder of terms of the Contract 

Documents.   

 

D. The Contractor shall prepare a submittal schedule, promptly after being 

awarded the Contract and thereafter as necessary to maintain a current 

submittal schedule and shall submit the schedule(s) for the 

Architect/Engineer’s approval. The Architect/Engineer’s approval shall not 

be unreasonably delayed or withheld. The submittal schedule shall (1) be 

coordinated with the Contractor’s construction schedule, and (2) allow the 

Architect/Engineer reasonable time to review submittals. If the Contractor 

fails to submit a submittal schedule, the Contractor shall not be entitled to 

any increase in Contract Sum or extension of Contract Time based on the 

time required for review of submittals. 

 

E. The Contractor shall perform the Work in general accordance with the most 

recent schedules submitted to the Owner and Architect/Engineer. 

 

2.4 Construction Services. The Contractor shall provide the following Construction 

Services: 

 

A. Construction of Project. The Contractor shall work from the receipt of a 

Notice to Proceed through the Substantial Completion of the Project in accordance with the terms 

of the Contract Documents to manage the construction of the Project. The Construction Services 

provided by the Contractor to construct the Project shall include without limitation (1) all services 

necessary and commensurate with established construction standards, and (2) all services 

described in the Invitation for Bid and the Bid. 

 

B. Notice to Proceed. A Notice to Proceed may be given at any time within 

thirty (30) days after the effective date of the Agreement. Contractor shall start to perform the 

Work on the date specified in the Notice to Proceed, but no Work shall be done at the site prior to 

the issuance of the Notice to Proceed. 

 

C. Quality of Work. If at any time the labor used or to be used appears to the 

Owner as insufficient or improper for securing the quality of Work required or the required rate of 

progress, the Owner may order the Contractor to increase its efficiency or to improve the character 

of its Work, and the Contractor shall conform to such an order. Any such order shall not entitle 

Contractor to any additional compensation or any increase in Contract Time. The failure of the 

Owner to demand any increase of such efficiency or any improvement shall not release the 

Contractor from its obligation to secure the quality of Work or the rate of progress necessary to 
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complete the Work within the limits imposed by the Contract Documents. The Owner may require 

the Contractor to remove such personnel as the Owner deems incompetent, careless, insubordinate 

or otherwise objectionable, or whose continued employment on the Project is deemed to be 

contrary to the Owner’s interest. The Contractor shall provide good quality workmanship and shall 

promptly correct construction defects without additional compensation. Acceptance of the Work 

by the Owner shall not relieve the Contractor of the responsibility for subsequent correction of any 

construction defects. 

 

D. Materials. All materials and equipment shall be of good quality and new, 

except as otherwise provided in the Contract Documents. If required by Architect/Engineer, 

Contractor shall furnish satisfactory evidence (including reports of required tests) as to the kind 

and quality of materials and equipment. All materials and equipment shall be applied, installed, 

connected, erected, used, cleaned and conditioned in accordance with the instruction of the 

applicable supplier except as otherwise provided in the Contract Documents. 

 

E. Accountability for Work. The Contractor shall be solely accountable for its 

Work, including plans review and complete submittals. The Contractor shall be solely responsible 

for means and methods of construction. 

 

F. Contract Sum. The Contractor shall construct the Project so that the Project 

can be built for a cost not to exceed the Contract Sum.  

 

G. Governing Specifications. The Project shall be constructed in accordance 

with applicable Owner design standards and guidelines. In the absence of specified Owner design 

standards or guidelines, the Architect/Engineer shall use, and the Contractor shall comply with, 

the most recent version of the applicable Florida Greenbook, FDOT, FDEP, AASHTO, and 

SWFWMD design standards. In general, the Project shall be constructed by the Contractor in 

accordance with applicable industry standards. The Contractor shall be responsible for utilizing 

and maintaining current knowledge of any laws, ordinances, codes, rules, regulations, standards, 

guidelines, special conditions, specifications or other mandates relevant to the Project or the 

services to be performed. 

 

H. Adherence to Project Schedule. The development and equipping of the 

Project shall be undertaken and completed in accordance with the Project Schedule, and within the 

Contract Time described therein. 

 

I. Superintendent. The Contractor shall employ a competent superintendent 

and necessary assistants who shall be in attendance at the Project Site during performance of the 

Work. The superintendent shall represent the Contractor, and communications given to the 

superintendent shall be as binding as if given to the Contractor. 

 

(1) The Contractor, as soon as practicable after award of the Contract, shall 

furnish in writing to the Owner through the Architect/Engineer the name and qualifications of the 

proposed superintendent. The Architect/Engineer may reply within 14 days to the Contractor in 

writing stating (1) whether the Owner or the Architect/Engineer has reasonable objection to the 

proposed superintendent or (2) that the Architect/Engineer requires additional time to review.  

Failure of the Architect/Engineer to reply within 14 days shall constitute notice of no reasonable 

objection. 
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(2) The Contractor shall not employ a proposed superintendent to whom the 

Owner or Architect/Engineer has made reasonable and timely objection. The Contractor shall not 

change the superintendent without the Owner’s consent, which shall not be unreasonably withheld 

or delayed. 

 

J. Work Hours. Contractor shall provide competent, suitable qualified 

personnel to survey and lay out the Work and perform construction as required by the Contract 

Documents. Contractor shall at all times maintain good discipline and order at the site. Except in 

connection with the safety or protection of persons or the Work or property at the site or adjacent 

thereto and except as otherwise indicated in the Contract Documents, all Work at the site shall be 

performed during regular working hours, and Contractor shall not permit overtime work or the 

performance of Work on a Saturday, Sunday or legal holiday without Owner’s written consent 

given after prior notice to Architect/Engineer (at least seventy-two (72) hours in advance). 

 

K. Overtime-Related Costs. Contractor shall pay for all additional 

Architect/Engineering charges, inspection costs and Owner staff time for any overtime work which 

may be authorized. Such additional charges shall be a subsidiary obligation of Contractor and no 

extra payment shall be made by Owner on account of such overtime work. At Owner’s option, 

such overtime costs may be deducted from Contractor's monthly payment request or Contractor's 

retainage prior to release of final payment. 

 

L. Insurance, Overhead and Utilities. Unless otherwise specified, Contractor 

shall furnish and assume full responsibility for all bonds, insurance, materials, equipment, labor, 

transportation, construction equipment and machinery, tools, appliances, fuel, power, light, heat, 

telephone, water, sanitary facilities, temporary facilities and all other facilities and incidentals 

necessary for the furnishing, performance, testing, start-up and completion of the Work. 

 

M. Cleanliness. The Contractor shall keep the premises and surrounding area 

free from accumulation of waste materials or rubbish caused by operations under the Contract. At 

completion of the Work, the Contractor shall remove waste materials, rubbish, the Contractor’s 

tools, construction equipment, machinery and surplus materials from and about the Project Site. 

Contractor shall restore to original conditions all property not designated for alteration by the 

Contract Documents. If the Contractor fails to clean up as provided in the Contract Documents, 

the Owner may do so, and shall thereafter be entitled to reimbursement from Contractor. 

 

N. Loading. Contractor shall not load nor permit any part of any structure to 

be loaded in any manner that will endanger the structure, nor shall Contractor subject any part of 

the Work or adjacent property to stresses or pressures that will endanger it. 

 

O. Safety and Protection. Contractor shall comply with the Florida Department 

of Commerce Safety Regulations and any local safety regulations. Contractor shall be responsible 

for initiating, maintaining and supervising all safety precautions and programs in connection with 

the Work. Contractor shall take all necessary precautions for the safety of and shall provide the 

necessary protection to prevent damage, injury or loss to: 

 

(1) All employees on the Work and other persons and organizations who may 

be affected thereby; 
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(2) All the Work and materials and equipment to be incorporated therein, 

whether in storage on or off the Project Site; and  

 

(3) Other property at the Project Site or adjacent thereto, including trees, 

shrubs, lawns, walks, pavements, roadways, structures, utilities and 

underground facilities not designated for removal, relocation or 

replacement in the course of construction. 

 

Contractor shall comply with all applicable laws and regulations of any public body having 

jurisdiction for the safety of persons or property or to protect them from damage, injury or loss, 

and shall erect and maintain all necessary safeguards for such safety and protection. Contractor 

shall provide and maintain all passageways, guard fences, lights and other facilities for the 

protection required by public authority or local conditions. Contractor shall provide reasonable 

maintenance of traffic for the public and preservation of the Owner’s business, taking into full 

consideration all local conditions. Contractor’s duties and responsibilities for safety and protection 

with regard to the Work shall continue until such time as all the Work is completed. 

 

P. Emergencies. In emergencies affecting the safety or protection of persons 

or the Work or property at the Project Site or adjacent thereto, Contractor, without special 

instruction or authorization from Architect/Engineer or Owner, shall act to prevent threatened 

damage, injury or loss. Contractor shall give Owner prompt written notice if Contractor believes 

that any significant changes in the Work or variations from the Contract Documents have been 

caused thereby. If Owner determines that a change in the Project is required because of the action 

taken in response to an emergency, a Work Directive Change or Change Order will be issued to 

document the consequences of the changes or variation. 

 

Q. Substitutes. For substitutes not included with the Bid but submitted after the 

effective date of the Contract Documents, Contractor shall make written application to 

Architect/Engineer for acceptance thereof, certifying that the proposed substitute will perform 

adequately the functions and achieve the results called for by the general design, be similar and of 

equal substance to that specified and be suited to the same use as that specified. The application 

will also contain an itemized estimate of all costs and delays or schedule impacts that will result 

directly or indirectly from review, acceptance and provisions of such substitute, including costs of 

redesign and claims of other contractors affected by the resulting change, all of which will be 

considered by the Architect/Engineer in evaluating the proposed substitute. Architect/Engineer 

may require Contractor to furnish at Contractor's expense, additional data about the proposed 

substitute. In rendering a decision, Owner, Architect/Engineer and Contractor shall have access to 

any available Float Time in the Project Schedule. In the event that substitute materials or 

equipment not included as part of the Bid but proposed after the effective date of the Contract 

Documents, are accepted and are less costly than the originally specified materials or equipment, 

then the net difference in cost shall be credited to the Owner and an appropriate Change Order 

executed to adjust the Contract Sum. 

 

(1) If a specific means, method, technique, sequence of procedure of 

construction is indicated in or required by the Contract Documents, 

Contractor may furnish or utilize a substitute means, method, sequence, 

technique or procedure of construction acceptable to Architect/Engineer if 

Contractor submits sufficient information to allow Architect/Engineer to 
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determine that the substitute proposed is equivalent to that indicated or 

required by the Contract Documents. 

 

(2) Architect/Engineer will be allowed a reasonable time within which to 

evaluate each proposed substitute. Architect/Engineer will be the sole judge 

of acceptability and no substitute will be ordered, installed or utilized 

without Architect/Engineer's prior written acceptance which will be 

evidenced by either a Change Order or an approved shop drawing. Owner 

may require Contractor to furnish at Contractor's expense a special 

performance guarantee or other surety with respect to any substitute. 

 

(3) Contractor shall reimburse Owner for the charges of Architect/Engineer and 

Architect/Engineer's Consultants for evaluating each proposed substitute 

submitted after the effective date of the Contract Documents and all costs 

resulting from any delays in the Work while the substitute was undergoing 

review. 

 

R. Surveys and Stakes. The Contractor shall furnish, free of charge, all labor, 

stakes, surveys, batter boards for structures, grade lines and other materials and supplies and shall 

set construction stakes and batter boards for establishing lines, position of structures, slopes and 

other controlling points necessary for the proper prosecution of the Work. Where rights-of-way, 

easements, property lines or any other conditions which make the lay-out of the Project or parts of 

the Project critical are involved, the Contractor shall employ a competent surveyor who is 

registered in the State of Florida for lay-out and staking. These stakes and marks shall constitute 

the field control by and in accord with which the Contractor shall govern and execute the Work. 

The Contractor shall be held responsible for the preservation of all stakes and marks and if for any 

reason any of the stakes or marks or batter boards become destroyed or disturbed, they shall be 

immediately and accurately replaced by the Contractor. 

 

S. Suitability of Project Site. The Contractor has, by careful examination, 

satisfied itself as to the nature and location of the Work and all other matters which can in any way 

affect the Work, including, but not limited to details pertaining to borings, as shown on the 

drawings. Such boring information is not guaranteed to be more than a general indication of the 

materials likely to be found adjacent to holes bored at the Project Site, approximately at the 

locations indicated. The Contractor has examined boring data, where available, made its own 

interpretation of the subsurface conditions and other preliminary data, and has based its Bid on its 

own opinion of the conditions likely to be encountered. Except as specifically provided in Sections 

2.4.U., 5.4 and 5.5, no extra compensation or extension of time will be considered for any Project 

Site conditions that existed at the time of bidding. No verbal agreement or conversation with any 

officer, agent or employee of the Owner, before or after the execution of the Agreement, shall 

affect or modify any of the terms or obligations herein contained. 

 

T. Project Specification Errors. If the Contractor, in the course of the Work, 

finds that the drawings, specifications or other Contract Documents cannot be followed, the 

Contractor shall immediately inform the Owner in writing, and the Owner shall promptly check 

the accuracy of the information. Any Work done after such discovery, until any necessary changes 

are authorized, will be done at the Contractor's sole risk of non-payment and delay. 
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  U. Remediation of Contamination:  Owner and Contractor recognize that 

remediation of subsurface conditions may be necessary due to potential hazardous materials 

contamination. Because the presence or extent of any contamination is not known, Contractor shall 

include no cost in the Contract Sum, and no time in the Project Schedule, for cost or delays that 

might result from any necessary remediation. The Project Schedule will provide a period of time 

between demolition activities and the start of the next activity to commence any remediation if 

needed. Contractor shall use all reasonable efforts in scheduling the Project to minimize the 

likelihood that remediation delays construction. Any hazardous materials remediation Work which 

Contractor agrees to perform shall be done pursuant to a Change Order or amendment consistent 

with the following: 

 

(1) The dates of Substantial Completion shall be equitably adjusted based on 

delays, if any, incurred in connection with remediation efforts. 

  

(2) Contractor, and any Subcontractors which have mobilized on the Project 

Site, shall be paid for demonstrated costs of overhead operations at the 

Project Site during any period of delay in excess of seven (7) days, except 

to the extent that Work proceeds concurrently with remediation. The 

categories of costs to be reimbursed are limited to those reasonably incurred 

at the jobsite during the delay period (such as trailers or offices, telephones, 

faxes, and the like); equipment dedicated to the Project and located at the 

Project Site; salaries and associated costs of personnel dedicated to the 

Project to the extent that they do not perform Work on other projects; and 

other jobsite costs that are reasonable and which are incurred during the 

delay period. Subcontractors and suppliers which have not mobilized are 

limited to the costs set forth in Section 2.4.U(3). 

 

(3) Contractor and any Subcontractor or supplier on the Project who is eligible 

for compensation shall be paid any demonstrated costs of escalation in 

materials or labor, and reasonable costs of off-site storage of materials 

identified to the Project, arising as a result of any delay in excess of seven 

(7) days. Such Contractor, Subcontractors and suppliers are obligated to 

take all reasonable steps to mitigate escalation costs, such as through early 

purchase of materials. 

 

(4) Contractor, for itself and all Subcontractors and suppliers on the Project, 

hereby agrees that the extension of time for delays under Section 2.4.U(1), 

and payment of the costs identified in Sections 2.4.U(2) and/or Section 

2.4.U(3), are the sole remedies for costs and delays described in this 

Section, and waives all claims and demands for extended home office 

overhead (including, but not limited to, “Eichleay” claims), lost profit or 

lost opportunities, and any special, indirect, or consequential damages 

arising as a result of delays described in this Section. The Contract Sum 

shall be adjusted to reflect payment of allowable costs. 

 

(5) If any delay described in this section causes the time or cost for the Project 

to exceed the Contract Time or the Contact Sum, then the Owner may 

terminate the Agreement pursuant to Section 14.2. 
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(6) Contractor and any Subcontractor or supplier seeking additional costs under 

this Section 2.4.U. shall promptly submit estimates, or any costs as 

requested by Owner, and detailed back-up for all costs when payment is 

sought or whenever reasonably requested by Owner. All costs are auditable, 

at Owner’s discretion. Bid, estimate and pricing information reasonably 

related to any request for additional compensation will be provided 

promptly upon request. 

 

(7) Contractor shall include provisions in its subcontracts and purchase orders 

consistent with this Section. 

 

V. Interfacing. 

 

(1) The Contractor shall take such measures as are necessary to ensure proper 

construction and delivery of the Project, including but not limited to 

providing that all procurement of long-lead items, the separate construction 

Subcontractors, and the general conditions items are performed without 

duplication or overlap to maintain completion of all Work on schedule. 

Particular attention shall be given to provide that each bid package clearly 

identifies the Work included in that particular separate subcontract, it’s 

scheduling for start and completion, and its relationship to other separate 

contractors. 

 

(2) Without assuming any design responsibilities of the Architect/Engineer, the 

Contractor shall include in the Progress Reports required under this Section 

2.4 comments on overlap with any other separate subcontracts, omissions, 

lack of correlation between drawings, and any other deficiencies noted, in 

order that the Architect/Engineer may arrange for necessary corrections. 

 

  W. Job Site Facilities. The Contractor shall arrange for all job site facilities 

required and necessary to enable the Contractor and Architect/Engineer to perform their respective 

duties and to accommodate any representatives of the Owner which the Owner may choose to have 

present on the job. 

 

  X. Weather Protection. The Contractor shall provide temporary enclosures of 

building areas in order to assure orderly progress of the Work during periods when extreme 

weather conditions are likely to be experienced. The Contractor shall also be responsible for 

providing weather protection for Work in progress and for materials stored on the Project Site.  A 

contingency plan shall be prepared upon request of the Owner for weather conditions that may 

affect the construction. 

 

  Y. Payment and Performance Bond. Prior to the construction commencement 

date, the Contractor shall obtain, for the benefit of and directed to the Owner, a Payment and 

Performance Bond satisfying the requirements of Florida Statutes § 255.05, covering the faithful 

performance by the Contractor of its obligations under the Contract Documents, including but not 

limited to the construction of the Project on the Project Site and the payment of all obligations 

arising thereunder, including all payments to Subcontractors, laborers, and materialmen. The 

surety selected by the Contractor to provide the Payment and Performance Bond shall be approved 
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by the Owner prior to the issuance of such Bond, which approval shall not be unreasonably 

withheld or delayed provided that the surety is rated A or better by Best’s Key Guide, latest edition. 

 

Z. Construction Phase; Building Permit; Code Inspections. Unless otherwise 

provided, Contractor shall obtain and pay for all necessary construction permits and licenses. 

Owner shall assist Contractor, when necessary, in obtaining such permits and licenses. Contractor 

shall pay all governmental charges and inspection fees necessary for the prosecution of the Work. 

 

(1) Building Permit. The Owner and Architect/Engineer shall provide such 

information to any Permitting Authority as is necessary to obtain approval 

from the Permitting Authority to commence construction prior to beginning 

construction. The Contractor shall pull any required building permit and 

shall be responsible for delivering and posting the building permit at the 

Project Site prior to the commencement of construction. The cost of the 

building permit is included in the Contract Sum. The Owner and 

Architect/Engineer shall fully cooperate with the Contractor when and 

where necessary. 

 

(2) Code Inspections. The Project requires detailed code compliance inspection 

during construction in disciplines determined by any Permitting Authority. 

These disciplines normally include, but are not necessarily limited to, 

structural, mechanical, electrical, plumbing general building and fire. The 

Contractor shall notify the appropriate inspector(s) and the 

Architect/Engineer, no less than 24 hours in advance, when the Work is 

ready for inspection and before the Work is covered up. All inspections shall 

be made for conformance with the applicable ordinances and building 

codes. Costs for all re-inspections of Work found defective and 

subsequently repaired shall not be included as Project Costs and shall be 

borne by the Contractor or as provided in the contract between Contractor 

and Subcontractor. 

 

(3) Contractor’s Personnel. The Contractor shall maintain sufficient off-site 

support staff and competent full-time staff at the Project Site authorized to 

act on behalf of the Contractor to coordinate, inspect, and provide general 

direction of the Work and progress of the Subcontractors. At all times 

during the performance of the Work, the Owner shall have the right to 

demand replacement of Contractor Personnel to whom the Owner has 

reasonable objection, without liability to the Contractor. 

 

(4) Lines of Authority. To provide general direction of the Work, the Contractor 

shall establish and maintain lines of authority for its personnel and shall 

provide this information to the Owner and all other affected parties, such as 

the code inspectors of any Permitting Authority, the Subcontractors, and the 

Architect/Engineer. The Owner and Architect/Engineer may attend 

meetings between the Contractor and his Subcontractors; however, such 

attendance is optional and shall not diminish either the authority or 

responsibility of the Contractor to administer the subcontracts. 
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AA. Quality Control. The Contractor shall develop and maintain a program, 

acceptable to the Owner and Architect/Engineer, to assure quality control of the construction. The 

Contractor shall be responsible for and supervise the Work of all Subcontractors, providing 

instructions to each when their Work does not conform to the requirements of the Project Plans 

and Specifications, and the Contractor shall continue to coordinate the Work of each Subcontractor 

to ensure that corrections are made in a timely manner so as to not affect the efficient progress of 

the Work. Should a disagreement occur between the Contractor and the Architect/Engineer over 

the acceptability of the Work, the Owner, at its sole discretion and in addition to any other remedies 

provided herein, shall have the right to determine the acceptability, provided that such 

determination is consistent with standards for construction projects of this type and generally 

accepted industry standards for workmanship in the State of Florida. 

 

  BB. Management of Subcontractors. All Subcontractors shall be compensated 

in accordance with Article IV. The Contractor shall solely control the Subcontractors. The 

Contractor shall negotiate all Change Orders and Field Orders with all affected Subcontractors and 

shall review the costs and advise the Owner and Architect/Engineer of their validity and 

reasonableness, acting in the Owner’s best interest. When there is an imminent threat to health and 

safety, and Owner’s Project Representative concurrence is impractical, the Contractor shall act 

immediately to remove the threats to health and safety and shall subsequently fully inform Owner 

of all such action taken. The Contractor shall also carefully review all shop drawings and then 

forward the same to the Architect/Engineer for review and actions. The Architect/Engineer will 

transmit them back to the Contractor, who will then issue the shop drawings to the affected 

Subcontractor for fabrication or revision. The Contractor shall maintain a suspense control system 

to promote expeditious handling. The Contractor shall request the Architect/Engineer to make 

interpretations of the drawings or specifications requested of him by the Subcontractors and shall 

maintain a business system to promote timely response. The Contractor shall inform the 

Architect/Engineer which shop drawings or requests for clarification have the greatest urgency, so 

as to enable the Architect/Engineer to prioritize requests coming from the Contractor. The 

Contractor shall advise the Owner and Architect/Engineer when timely response is not occurring 

on any of the above. 

 

  CC. Job Requirements. 

 

(1) The Contractor shall provide each of the following as a part of its services 

hereunder: 

 

(a) Maintain a log of daily activities, including manpower records, 

equipment on site, weather, delays, major decisions, etc; 

 

(b) Maintain a roster of companies on the Project with names and 

telephone numbers of key personnel; 

 

(c) Establish and enforce job rules governing parking, clean-up, use of 

facilities, and worker discipline; 

 

(d) Provide labor relations management and equal opportunity 

employment for a harmonious, productive Project; 
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(e) Provide and administer a safety program for the Project and monitor 

for subcontractor compliance without relieving them of 

responsibilities to perform Work in accordance with best acceptable 

practice; 

 

(f) Provide a quality control program as provided under Section 2.4.C 

above; 

 

(g) Provide miscellaneous office supplies that support the construction 

efforts which are consumed by its own forces;  

 

(h) Provide for travel to and from its home office to the Project Site and 

to those other places within Manatee County as required by the 

Project; 

 

(i) Verify that tests, equipment, and system start-ups and operating and 

maintenance instructions are conducted as required and in the 

presence of the required personnel and provide adequate records of 

same to the Architect/Engineer;  

 

(j) Maintain at the job site orderly files for correspondence, reports of 

job conferences, shop drawings and sample submissions, 

reproductions of original Contract Documents including all 

addenda, change orders, field orders, additional drawings issued 

subsequent to the execution of the Agreement, 

Owner/Architect/Engineer's clarifications and interpretations of the 

Contract Documents, progress reports, as-built drawings, and other 

project related documents; 

 

(k) Keep a diary or log book, recording hours on the job site, weather 

conditions, data relative to questions of extras or deductions; list of 

visiting officials and representatives or manufacturers, fabricators, 

suppliers and distributors; daily activities, decisions, observations in 

general and specific observations in more detail as in the case of 

observing test procedures, and provide copies of same to 

Owner/Architect/Engineer; 

 

(l) Record names, addresses and telephone numbers of all Contractors, 

Subcontractors and major suppliers of materials and equipment; 

 

(m) Furnish Owner/Architect/Engineer periodic reports, as required, of 

progress of the Work and Contractor's compliance with the 

approved progress schedule and schedule of shop drawing 

submissions; 

 

(n) Consult with Owner/Architect/Engineer in advance of scheduling 

major tests, inspections or start of important phases of the Work; 
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(o) Verify, during the course of the Work, that certificates, maintenance 

and operations manuals and other data required to be assembled and 

furnished are applicable to the items actually installed, and deliver 

same to Owner/Architect/Engineer for review prior to final 

Acceptance of the Work; and 

 

(p) Cooperate with Owner in the administration of grants. 

 

(2) The Contractor shall provide personnel and equipment, or shall arrange for 

separate Subcontractors to provide each of the following as a Project Cost: 

 

(a) Services of independent testing laboratories, and provide the 

necessary testing of materials to ensure conformance to contract 

requirements; and 

 

(b)  Printing and distribution of all required bidding documents and shop 

drawings, including the sets required by Permitting Authority 

inspectors.  

 

  DD. As-Built Drawings. The Contractor shall continuously review as-built 

drawings and mark up progress prints to provide as much accuracy as possible. Prior to, and as a 

requirement for authorizing final payment to the Contractor due hereunder, the Contractor shall 

provide to the Owner an original set of marked-up, as-built Project Plans and Specifications and 

an electronic format of those records showing the location and dimensions of the Project as 

constructed, which documents shall be certified as being correct by the Contractor and the 

Architect/Engineer. Final as-built drawings shall be signed and sealed by a registered Florida 

surveyor. 

 

EE. Progress Reports. The Contractor shall forward to the Owner, as soon as 

practicable after the first day of each month, a summary report of the progress of the various parts 

of the Work under the Contract, in fabrication and in the field, stating the existing status, estimated 

time of completion and cause of delay, if any. Together with the summary report, the Contractor 

shall submit any necessary revisions to the original schedule for the Owner’s review and approval. 

In addition, more detailed schedules may be required by the Owner for daily traffic control. 

 

  FF. Contractor’s Warranty. The Contractor warrants to the Owner and 

Architect/Engineer that materials and equipment furnished under the Contract will be of good 

quality and new unless the Contract Documents require or permit otherwise. The Contractor 

further warrants that the Work will conform to the requirements of the Contract Documents and 

will be free from defects, except for those inherent in the quality of the Work the Contract 

Documents require or permit. Work, materials, or equipment not conforming to these requirements 

will be considered defective. The Contractor’s warranty excludes remedy for damage or defect 

caused by abuse, alterations to the Work not executed by the Contractor, improper or insufficient 

maintenance, improper operation, or normal wear and tear and normal usage. If required by the 

Architect/Engineer, the Contractor shall furnish satisfactory evidence as to the kind and quality of 

materials and equipment. 

 

(1) Contractor shall use its best efforts and due diligence to ensure that during 

the warranty period, those entities or individuals who have provided direct 
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warranties to the Owner as required by the Contract Documents perform all 

required warranty Work in a timely manner and at the sole cost and expense 

of such warranty providers. Any such cost or expense not paid by the 

warranty providers shall be paid by the Contractor, to include any costs and 

attorney’s fees incurred in warranty-related litigation between Contractor 

and any Subcontractors.  

 

(2) The Contractor shall secure guarantees and warranties of Subcontractors, 

equipment suppliers and materialmen, and assemble and deliver same to the 

Owner in a manner that will facilitate their maximum enforcement and 

assure their meaningful implementation. The Contractor shall collect and 

deliver to the Owner any specific written guaranties or warranties given by 

others as required by subcontracts.  

 

(3) At the Owner’s request, the Contractor shall conduct, jointly with the Owner 

and the Architect/Engineer, no more than two (2) warranty inspections 

within three (3) years after the Substantial Completion Date.  

 

GG. Apprentices. If Contractor employs apprentices, their performance of Work 

shall be governed by and comply with the provisions of Chapter 446, Florida Statutes. 

 

  HH. Schedule of Values. Unit prices shall be established for this Contract by 

the submission of a schedule of values within ten (10) days of receipt of the Notice to Proceed. 

The schedule shall include quantities and prices of items equaling the Contract Sum and will 

subdivide the Work into components in sufficient detail to serve as the basis for progress 

payments during construction. Such prices shall include an appropriate amount of overhead 

and profit applicable to each item of Work. Upon request of the Owner, the Contractor shall 

support the values with data which will substantiate their correctness. 

 

  II. Other Contracts. The Owner reserves the right to let other Contracts in 

connection with this Work. The Contractor shall afford other contractors a reasonable 

opportunity for the introduction and storage of their materials and execution of their Work, and 

promptly connect and coordinate the Work with theirs. 

 

 

ARTICLE III 

COMPENSATION 

 

3.1 Compensation. The Contract Sum constitutes the total compensation (subject to 

authorized adjustments) payable to Contractor for performing the Work. All duties, responsibilities 

and obligations assigned to or undertaken by Contractor shall be at Contractor’s expense without 

change in the Contract Sum. 

 

A. Adjustments. The Contract Sum may only be changed by Change Order or 

by a written amendment. Any claim for an increase or decrease in the Contract Sum shall be based 

on written notice delivered by the party making the claim to the other party. Notice of the amount 

of the claim with supporting data shall be delivered within fifteen (15) days from the beginning of 

such occurrence and shall be accompanied by claimant's written statement that the amount claimed 

covers all known amounts (direct, indirect and consequential) to which the claimant is entitled as 
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a result of the occurrence of said event.  Failure to deliver a claim within the requisite 15–day 

period shall constitute a waiver of the right to pursue said claim. 

 

B. Valuation. The value of any Work covered by a Change Order or of any 

claim for an increase or decrease in the Contract Sum shall be determined in one of the following 

ways (at Owner’s discretion): 

 

(1) In the case of Unit Price Work, in accordance with Section 3.1.C, below; or 

 

(2) By mutual acceptance of lump sum; or 

 

(3) On the basis of the cost of the Work, plus a negotiated Contractor's fee for 

overhead and profit. Contractor shall submit an itemized cost breakdown 

together with supporting data. 

 

C. Unit Price Work. The unit price of an item of Unit Price Work shall be 

subject to re-evaluation and adjustment pursuant to a requested Change Order under the following 

conditions: 

 

(1) If the total cost of a particular item of Unit Price Work amounts to 5% or 

more of the Contract Sum and the variation in the quantity of the particular 

item of Unit Price Work performed by Contractor differs by more than 15% 

from the estimated quantity of such item indicated in the Agreement; and 

 

(2) If there is no corresponding adjustment with respect to any other item of 

Work; and 

 

(3) If Contractor believes that it has incurred additional expense as a result 

thereof; or 

 

(4) If Owner believes that the quantity variation entitles it to an adjustment in 

the unit price; or 

 

(5) If the parties are unable to agree as to the effect of any such variations in 

the quantity of Unit Price Work performed. 

 

3.2 Schedule of Compensation.  All payments for services and material under the 

Contract Documents shall be made in accordance with the following provisions. 

 

A. Periodic Payments for Services. The Contractor shall be entitled to receive 

payment for Construction Services rendered pursuant to Section 2.4 in periodic payments which 

shall reflect a fair apportionment of cost and schedule of values of services furnished prior to 

payment, subject to the provisions of this Section. 

 

B. Payment for Materials and Equipment. In addition to the periodic payments 

authorized hereunder, payments may be made for material and equipment not incorporated in the 

Work but delivered and suitably stored at the Project Site, or another location, subject to prior 

approval and acceptance by the Owner on each occasion. 

 



GC-20 

 

C. Credit toward Contract Sum. All payments for Construction Services made 

hereunder shall be credited toward the payment of the Contract Sum as Contractor’s sole 

compensation for the construction of the Project. 

 

3.3 Invoice and Payment. All payments for services and materials under the Contract 

Documents shall be invoiced and paid in accordance with the following provisions. 

 

A. Invoices. The Contractor shall submit to the Owner periodic invoices for 

payment, in a form acceptable to the Owner, which shall include a sworn statement certifying that, 

to the best of the Contractor’s knowledge, information and belief, the construction has progressed 

to the point indicated, the quality and the Work covered by the invoice is in accord with the Project 

Plans and Specifications, and the Contractor is entitled to payment in the amount requested, along 

with the cost reports required pursuant to Article II, showing in detail all monies paid out, Project 

Costs accumulated, or Project Cost incurred during the previous period.  This data shall be attached 

to the invoice.  

 

B. Additional Information; Processing of Invoices. Should an invoiced amount 

appear to exceed the Work effort believed to be completed, the Owner may, prior to processing of 

the invoice for payment, require the Contractor to submit satisfactory evidence to support the 

invoice. All progress reports and invoices shall be delivered to the attention of the Owner’s Project 

Representative. Invoices not properly prepared (mathematical errors, billing not reflecting actual 

Work done, no signature, etc.) shall be returned to the Contractor for correction. 

 

C. Architect/Engineer’s Approval. Payment for Work completed shall be 

subject to the Architect/Engineer approving the payment requested by the Contractor and 

certifying the amount thereof that has been properly incurred and is then due and payable to the 

Contractor and identifying with specificity any amount that has not been properly incurred and 

that should not be paid. 

 

D. Warrants of Contractor with Respect to Payments. The Contractor warrants 

that (1) upon payment of any retainage, materials and equipment covered by a partial payment 

request will pass to Owner either by incorporation in construction or upon receipt of payment by 

the Contractor, whichever occurs first; (2) Work, materials and equipment covered by previous 

partial payment requests shall be free and clear of liens, claims, security interests, or 

encumbrances, hereinafter referred to as “liens”; and (3) no Work, materials or equipment covered 

by a partial payment request which has been acquired by the Contractor or any other person 

performing Work at the Project Site, or furnishing materials or equipment for the Project, shall be 

subject to an agreement under which an interest therein or an encumbrance thereon is retained by 

the seller or otherwise imposed by the Contractor or any other person. 

 

E. All Compensation Included. Contractor’s compensation includes full 

payment for services set forth in the Contract Documents, including but not limited to overhead, 

profit, salaries or other compensation of Contractor’s officers, partners and/or employees, general 

operating expenses incurred by Contractor and relating to this Project, including the cost of 

management, supervision and data processing staff, insurance, job office equipment and supplies, 

and other similar items.  

 

 

ARTICLE IV 
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SUBCONTRACTORS 
 

4.1 Subcontracts. At the Owner’s request, the Contractor shall provide Owner’s 

Project Representative with copies of all proposed and final subcontracts, including the general 

and supplementary conditions thereof.  

 

A. Subcontracts Generally. All subcontracts shall: (1) require each 

Subcontractor to be bound to Contractor to the same extent Contractor is bound to Owner by the 

terms of the Contract Documents, as those terms may apply to the portion of the Work to be 

performed by the Subcontractor, (2) provide for the assignment of the subcontracts from 

Contractor to Owner at the election of Owner, upon termination of Contractor, (3) provide that 

Owner will be an additional indemnified party of the subcontract, (4) provide that Owner will be 

an additional insured on all insurance policies required to be provided by the Subcontractor, except 

workers’ compensation, (5) assign all warranties directly to Owner, and  (6) identify Owner as an 

intended third-party beneficiary of the subcontract.  

 

(1) A Subcontractor is a person or entity who has a direct contract with 

Contractor to perform a portion of the Work at the site. The term “Subcontractor” is referred to 

throughout the Contract Documents as if singular in number and means a Subcontractor or an 

authorized representative of the Subcontractor. The term “Subcontractor” does not include a 

separate contractor or subcontractors of a separate contractor. 

  

(2) A Sub-subcontractor is a person or entity who has a direct or indirect 

contract with a Subcontractor to perform a portion of the Work at the site. The term “Sub-

subcontractor” is referred to throughout the Contract Documents as if singular in number and 

means a Sub-subcontractor or an authorized representative of the Sub-subcontractor. 

 

B. No Damages for Delay. Except when otherwise expressly agreed to by 

Owner in writing, all subcontracts shall provide:   

 

“LIMITATION OF REMEDIES – NO DAMAGES FOR DELAY. The 

Subcontractor's exclusive remedy for delays in the performance of the 

contract caused by events beyond its control, including delays claimed to 

be caused by the Owner or Architect/Engineer or attributable to the Owner 

or Architect/Engineer and including claims based on breach of contract or 

negligence, shall be an extension of its contract time and shall in no way 

involve any monetary claim.” 

 

Each subcontract shall require that any claims by the Subcontractor for delay must be submitted 

to the Contractor within the time and in the manner in which the Contractor must submit such 

claims to the Owner, and that failure to comply with the conditions for giving notice and submitting 

claims shall result in the waiver of such claims. 

 

C. Subcontractual Relations. The Contractor shall require each Subcontractor 

to assume all the obligations and responsibilities which the Contractor owes the Owner pursuant 

to the Contract Documents, by the parties to the extent of the Work to be performed by the 

Subcontractor. Said obligations shall be made in writing and shall preserve and protect the rights 

of the Owner and Architect/Engineer, with respect to the Work to be performed by the 

Subcontractor, so that the subcontracting thereof will not prejudice such rights. Where appropriate, 
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the Contractor shall require each Subcontractor to enter into similar agreements with its 

sub-subcontractors.  

 

D. Insurance; Acts and Omissions. Insurance requirements for Subcontractors 

shall be no more stringent than those requirements imposed on the Contractor by the Owner. The 

Contractor shall be responsible to the Owner for the acts and omissions of its employees, agents, 

Subcontractors, their agents and employees, and all other persons performing any of the Work or 

supplying materials under a contract to the Contractor.  

 

4.2 Relationship and Responsibilities. Except as specifically set forth herein with 

respect to direct materials acquisitions by Owner, nothing contained in the Contract Documents or 

in any Contract Document does or shall create any contractual relation between the Owner or 

Architect/Engineer and any Subcontractor. Specifically, the Contractor is not acting as an agent of 

the Owner with respect to any Subcontractor. The utilization of any Subcontractor shall not relieve 

Contractor from any liability or responsibility to Owner, or obligate Owner to the payment of any 

compensation to the Subcontractor or additional compensation to the Contractor. 

 

4.3 Payments to Subcontractors; Monthly Statements. The Contractor shall be 

responsible for paying all Subcontractors from the payments made by the Owner to Contractor 

pursuant to Article III, subject to the following provisions: 

 

A. Payment. The Contractor shall, no later than ten (10) days after receipt of 

payment from the Owner, out of the amount paid to the Contractor on account of such 

Subcontractor’s Work, pay to each Subcontractor the amount to which the Subcontractor is entitled 

in accordance with the terms of the Contractor’s contract with such Subcontractor. The Contractor 

shall, by appropriate agreement with each Subcontractor, require each Subcontractor to make 

payments to sub-Subcontractors in a similar manner. After receipt of payment from Owner, if the 

need should arise to withhold payments to Subcontractors for any reason, as solely determined by 

Contractor, the Contractor shall promptly restore such monies to the Owner, adjusting subsequent 

pay requests and Project bookkeeping as required. 

 

B. Final Payment of Subcontractors. The final payment of retainage to 

Subcontractors shall not be made until the Project has been inspected by the Architect/Engineer or 

other person designated by the Owner for that purpose, and until both the Architect/Engineer and 

the Contractor have issued a written certificate that the Project has been constructed in accordance 

with the Project Plans and Specifications and approved Change Orders. Before issuance of final 

payment to any Subcontractor without any retainage, the Subcontractor shall submit satisfactory 

evidence that all payrolls, material bills, and other indebtedness connected with the Project have 

been paid or otherwise satisfied, warranty information is complete, as-built markups have been 

submitted, and instruction for the Owner’s operating and maintenance personnel is complete. Final 

payment may be made to certain select Subcontractors whose Work is satisfactorily completed 

prior to the completion of the Project, but only upon approval of the Owner’s Project 

Representative. 

 

4.4 Responsibility for Subcontractors. As provided in Section 2.4.BB, Contractor 

shall be fully responsible to Owner for all acts and omissions of the Subcontractors, suppliers and 

other persons and organizations performing or furnishing any of the Work under a direct or indirect 

Contract with Contractor just as Contractor is responsible for Contractor's own acts and omissions.  
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4.5 Contingent Assignment of Subcontracts. Each subcontract agreement for a 

portion of the Work is assigned by the Contractor to the Owner, provided that: 

 

 (1) assignment is effective only after termination of the Contract by the 

 Owner for cause pursuant to Article XIV and only for those subcontract 

 agreements that the Owner accepts by notifying the Subcontractor and 

 Contractor in writing; and 

 

 (2) assignment is subject to the prior rights of the surety, if any, obligated 

 under bond relating to the Agreement. 

 

When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the 

Contractor’s rights and obligations under the subcontract. Upon such assignment, if the Work has 

been suspended for more than thirty (30) days, the Subcontractor’s compensation shall be 

equitably adjusted for increases in cost resulting from the suspension. Upon such assignment to 

the Owner, the Owner may further assign the subcontract to a successor contractor or other entity. 

If the Owner assigns the subcontract to a successor contractor or other entity, the Owner shall 

nevertheless remain legally responsible for all of the successor contractor’s obligations under the 

subcontract. 

 

 

ARTICLE V 

CHANGES IN WORK 

 

5.1 General. Changes in the Work may be accomplished after execution of the 

Agreement, and without invalidating the Agreement, by Change Order, Work Directive Change 

or order for a minor change in the Work, subject to the limitations stated in this Article V and 

elsewhere in the Contract Documents. A Change Order shall be based upon agreement among the 

Owner, Contractor and Architect/Engineer; a Work Directive Change requires agreement by the 

Owner and Architect/Engineer and may or may not be agreed to by the Contractor; an order for a 

minor change in the Work may be issued by the Architect/Engineer alone. Changes in the Work 

shall be performed under applicable provisions of the Contract Documents, and the Contractor 

shall proceed promptly, unless otherwise provided in the Change Order, Work Directive Change 

or order for a minor change in the Work. 

 

5.2 Minor Changes in the Work. The Owner or Architect/Engineer shall have 

authority to order minor changes in the Work not involving adjustment in the Contract Sum or 

extension of the Contract Time and not inconsistent with the intent of the Contract Documents.  

Such change will be effected by written order signed by the Architect/Engineer and shall be 

binding on the Owner and Contractor. The Contractor shall abide by and perform such minor 

changes. Such changes shall be effected by a Field Directive or a Work Directive Change.  

Documentation of changes shall be determined by the Construction Team and displayed monthly 

in the Progress Reports.  Because such changes shall not affect the Contract Sum to be paid to the 

Contractor, they shall not require a Change Order pursuant to Section 5.6.   

 

5.3 Emergencies. In any emergency affecting the safety of persons or property, the 

Contractor shall act at its discretion to prevent threatened damage, injury, or loss. Any increase in 

the Contract Sum or extension of time claimed by the Contractor on account of emergency Work 

shall be determined as provided in Section 5.6. However, whenever practicable, the Contractor 



GC-24 

 

shall obtain verbal concurrence of the Owner’s Project Representative and Architect/Engineer 

where the act will or may affect the Contract Sum or Contract Time. 

 

5.4 Concealed Conditions. If the Contractor encounters conditions at the site that are 

(1) subsurface or otherwise concealed physical conditions that differ materially from those 

indicated in the Contract Documents or (2) unknown physical conditions of an unusual nature, that 

differ materially from those ordinarily found to exist and generally recognized as inherent in 

construction activities of the character provided for in the Contract Documents, the Contractor 

shall promptly provide notice to the Owner and the Architect/Engineer before conditions are 

disturbed and in no event later than ten (10) days after first observance of the conditions. The 

Architect/Engineer will promptly investigate such conditions and, if the Architect/Engineer 

determines that they differ materially and cause an increase or decrease in the Contractor’s cost 

of, or time required for, performance of any part of the Work, will recommend an equitable 

adjustment in the Contract Sum or Contract Time, or both. If the Architect/Engineer determines 

that the conditions at the site are not materially different from those indicated in the Contract 

Documents and that no change in the terms of the Contract is justified, the Architect/Engineer shall 

promptly notify the Owner and Contractor in writing, stating the reasons. If either party disputes 

the Architect/Engineer’s determination or recommendation, that party may proceed as provided in 

Article VIII. 

 

5.5 Hazardous Materials. In the event the Contractor encounters on the Project Site 

material reasonably believed to be hazardous, petroleum or petroleum related products, or other 

hazardous or toxic substances, except as provided in Section 2.4.U, the Contractor shall 

immediately stop Work in the area affected and report the condition to the Owner and the 

Architect/Engineer in writing. The Work in the affected area shall not thereafter be resumed except 

by written amendment, if in fact the material or substance has not been rendered harmless. The 

Work in the affected area shall be resumed when the Project Site has been rendered harmless, in 

accordance with the final determination by the Architect/Engineer or other appropriate 

professional employed by Owner. The Contractor shall not be required to perform without its 

consent any Work relating to hazardous materials, petroleum or petroleum related products, or 

other hazardous or toxic substances.  In the event the Contractor encounters on the Project Site 

materials believed in good faith to be hazardous or contaminated material, and the presence of 

such hazardous or contaminated material was not known and planned for at the time the Contractor 

submitted its Bid, and it is necessary for the Contractor to stop Work in the area affected and delays 

Work for more than a seven (7) day period, adjustments to the Contract Sum and/or Contract Time 

shall be made in accordance with this Article V.   

 

5.6 Change Orders; Adjustments to Contract Sum.  
 

A. Change Orders Generally. The increase or decrease in the Contract Sum 

resulting from a change authorized pursuant to the Contract Documents shall be determined: 

 

(1) By mutual acceptance of a lump sum amount properly itemized and 

supported by sufficient substantiating data, to permit evaluation by the 

Architect/Engineer and Owner; or 

 

(2) By unit prices stated in the Agreement or subsequently agreed upon; or  

 

(3) By any other method mutually agreeable to Owner and Contractor. 
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If Owner and Contractor are unable to agree upon increases or decreases in the Contract Sum and 

the Architect/Engineer certifies that the work needs to be commenced prior to any such agreement, 

the Contractor, provided it receives a written Change Order signed by or on behalf of the Owner, 

shall promptly proceed with the Work involved. The cost of such Work shall then be determined 

on the basis of the reasonable expenditures of those performing the Work attributed to the change. 

However, in the event a Change Order is issued under these conditions, the Owner, through the 

Architect/Engineer, will establish an estimated cost of the Work and the Contractor shall not 

perform any Work whose cost exceeds that estimated without prior written approval by the Owner. 

In such case, the Contractor shall keep and present in such form as the Owner may prescribe an 

itemized accounting, together with appropriate supporting data of the increase in overall costs of 

the Project. The amount of any decrease in the Contract Sum to be allowed by the Contractor to 

the Owner for any deletion or change which results in a net decrease in costs will be the amount 

of the actual net decrease.   

 

5.7 Unit Prices. If unit prices are stated in the Contract Documents or subsequently 

agreed upon, and if the quantities originally contemplated are so changed in a proposed Change 

Order that application of the agreed unit prices to the quantities of Work proposed will cause 

substantial inequity to the Owner or Contractor, the applicable unit prices and Contract Sum shall 

be equitably adjusted. 

 

5.8 Owner-Initiated Changes. Without invalidating the Agreement and without 

notice to any Surety, Owner may, at any time, order additions, deletions or revisions in the Work. 

These will be authorized by a written amendment, a Field Directive, a Change Order, or a Work 

Directive Change, as the case may be. Upon receipt of any such document, Contractor shall 

promptly proceed with the Work involved which will be performed under the applicable conditions 

of the Contract Documents (except as otherwise specifically provided). A Work Directive Change 

may not change the Contract Sum or the Contract Time; but is evidence that the parties expect that 

the change directed or documented by a Work Directive Change will be incorporated in a 

subsequently issued Change Order following negotiations by the parties as to its effect, if any, on 

the Contract Sum or Contract Time. 

 

5.9 Unauthorized Work. Contractor shall not be entitled to an increase in the Contract 

Sum or an extension of the Contract Time with respect to any Work performed that is not required 

by the Contract Documents. 

 

5.10 Defective Work. Owner and Contractor shall execute appropriate Change Orders 

(or written amendments) covering changes in the Work which are ordered by Owner, or which 

may be required because of acceptance of defective Work, without adjustment to the Contract 

Sum. 

 

5.11 Estimates for Changes. At any time Architect/Engineer may request a quotation 

from Contractor for a proposed change in the Work. Within twenty-one (21) calendar days after 

receipt, Contractor shall submit a written and detailed proposal for an increase or decrease in the 

Contract Sum or Contract Time for the proposed change. Architect/Engineer shall have twenty-

one (21) calendar days after receipt of the detailed proposal to respond in writing.  The proposal 

shall include an itemized estimate of all costs and time for performance that will result directly or 

indirectly from the proposed change. Unless otherwise directed, itemized estimates shall be in 

sufficient detail to reasonably permit an analysis by Architect/Engineer of all material, labor, 
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equipment, subcontracts, overhead costs and fees, and shall cover all Work involved in the change, 

whether such Work was deleted, added, changed or impacted. Notwithstanding the request for 

quotation, Contractor shall carry on the Work and maintain the progress schedule. Delays in the 

submittal of the written and detailed proposal will be considered non-prejudicial. 

 

5.12 Form of Proposed Changes. The form of all submittals, notices, Change Orders, 

and other documents permitted or required to be used or transmitted under the Contract Documents 

shall be determined by the Owner. Standard Owner forms shall be utilized. 

 

5.13 Changes to Contract Time. The Contract Time may only be changed pursuant to 

a Change Order or a written amendment to the Contract Documents. Any claim for an extension 

or shortening of the Contract Time shall be based on written notice delivered by the party making 

the claim to the other party. Notice of the extent of the claim with supporting data shall be delivered 

within fifteen (15) days from detection or beginning of such occurrence and shall be accompanied 

by the claimant's written statement that the adjustment claimed is the entire adjustment to which 

the claimant has reason to believe it is entitled as a result of the occurrence of said event. The 

Contract time will be extended in an amount equal to time lost due to delays beyond the control of 

Contractor. Such delays shall include, but not be limited to, acts or neglect by Owner or others 

performing additional Work; or to fires, floods, epidemics, abnormal weather conditions or acts of 

God.  Failure to deliver a written notice of claim within the requisite 15-day period shall constitute 

a waiver of the right to pursue said claim. 

 

 

ARTICLE VI 

ROLE OF ARCHITECT/ENGINEER 

 

6.1  General. 

 

A. Retaining. The Owner shall retain an Architect/Engineer (whether an 

individual or an entity) lawfully licensed to practice in Florida. That person or entity is identified 

as the Architect/Engineer in the Agreement and is referred to throughout the Contract Documents 

as if singular in number. 

 

B. Duties. Duties, responsibilities, and limitations of authority of the 

Architect/Engineer as set forth in the Contract Documents shall not be restricted, modified or 

extended without written consent of the Owner and Architect/Engineer. Consent shall not be 

unreasonably withheld. 

 

C. Termination. If the employment of the Architect/Engineer is terminated, the 

Owner shall employ a successor Architect/Engineer as to whom the Contractor has no reasonable 

objection and whose status under the Contract Documents shall be that of the Architect/Engineer. 

 

6.2 Administration. The Architect/Engineer will provide administration of the 

Agreement as described in the Contract Documents and will be an Owner’s representative during 

construction until the date the Architect/Engineer approves the final Application for Payment. The 

Architect/Engineer will have authority to act on behalf of the Owner only to the extent provided 

in the Contract Documents. 
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A. Site Visits. The Architect/Engineer will visit the site at intervals appropriate 

to the stage of construction, or as otherwise agreed with the Owner, to become generally familiar 

with the progress and quality of the portion of the Work complete, and to determine in general if 

the Work observed is being performed in a manner indicating that the Work, when fully completed, 

will be in accordance with the Contract Documents. Unless specifically instructed by Owner, the 

Architect/Engineer will not be required to make exhaustive or continuous on-site inspections to 

check the quality or quantity of the Work. The Architect/Engineer will not have control over, 

charge of, or responsibility for, the construction means, methods, techniques, sequences, or 

procedures, or for the safety precautions and programs in connection with the Work, since these 

are solely the Contractor’s rights and responsibilities under the Contract Documents. 

 

B. Reporting. On the basis of the site visits, the Architect/Engineer will keep 

the Owner reasonably informed about the progress and quality of the portion of the Work 

completed, and report to the Owner (1) known deviations from the Contract Documents and from 

the most recent construction schedule submitted by the Contractor, and (2) defects and deficiencies 

observed in the Work. The Architect/Engineer will not be responsible for the Contractor’s failure 

to perform the Work in accordance with the requirements of the Contract Documents. The 

Architect/Engineer will not have control over or charge of and will not be responsible for acts or 

omissions of the Contractor, Subcontractors, or their agents or employees, or any other persons or 

entities performing portions of the Work. 

 

6.3 Interpretation of Project Plans and Specifications. The Architect/Engineer will 

be the interpreter of the requirements of the Project Plans and Specifications. Upon receipt of 

comments or objections by Contractor or Owner, the Architect/Engineer will make decisions on 

all claims, disputes, or other matters pertaining to the interpretation of the Project Plans and 

Specifications.  

 

6.4 Rejection of Non-Conforming Work. Upon consultation with Owner, the 

Architect/Engineer shall have the authority to reject Work which does not conform to the Project 

Plans and Specifications. 

 

6.5 Correction of Work. The Contractor shall promptly correct all Work rejected by 

the Architect/Engineer for being defective or as failing to conform to the Project Plans and 

Specifications, whether observed before or after the Substantial Completion Date and whether or 

not fabricated, installed, or completed. The Contractor shall bear all costs of correcting such 

rejected Work, including compensation for Architect/Engineer’s additional services made 

necessary thereby. 

 

6.6 Timely Performance of Architect/Engineer. The Contractor shall identify which 

requests for information or response from the Architect/Engineer have the greatest urgency and 

those items which require prioritizing in response by the Architect/Engineer. The Contractor shall 

also identify the preferred time period for response and shall request a response time which is 

reasonably and demonstrably related to the needs of the Project and Contractor. In the event that 

Architect/Engineer claims that Contractor’s expectations for a response are unreasonable, Owner 

shall require Architect/Engineer to communicate such claim to Contractor in writing together with 

the specific time necessary to respond and the date upon which such response will be made. In the 

event that Contractor believes that Architect/Engineer is not providing timely services or 

responses, Contractor shall notify Owner of same in writing not less than two (2) weeks before 
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Contractor believes performance or response time from Architect/Engineer is required without risk 

of delaying the Project. 

 

 

 

ARTICLE VII 

OWNER’S RIGHTS AND RESPONSIBILITIES 
 

7.1 Project Site; Title. The Owner shall provide the lands upon which the Work under 

the Contract Documents is to be done, except that the Contractor shall provide all necessary 

additional land required for the erection of temporary construction facilities and storage of his 

materials, together with right of access to same. The Owner hereby represents to the Contractor 

that it currently has and will maintain up through and including the Substantial Completion Date, 

good title to all of the real property constituting the Project Site.  Owner agrees to resolve, at its 

expense, any disputes relating to the ownership and use of the Project Site which might arise during 

the course of construction. 

 

7.2 Project Plans and Specifications; Architect/Engineer. The parties hereto 

acknowledge and agree that Owner has previously entered into an agreement with 

Architect/Engineer. Pursuant to the terms of such agreement, the Architect/Engineer, as an agent 

and representative of Owner, is responsible for the preparation of Project Plans and Specifications 

which consist of drawings, specifications, and other documents setting forth in detail the 

requirements for the construction of the Project. All of such Project Plans and Specifications shall 

be provided either by Owner or the Architect/Engineer, and Contractor shall be under no obligation 

to provide same and shall be entitled to rely upon the accuracy and completeness of the Project 

Plans and Specifications provided by the Architect/Engineer and all preliminary drawings prepared 

in connection therewith. The Contractor will be furnished a reproducible set of all drawings and 

specifications reasonably necessary for the performance of Contractor’s services hereunder and 

otherwise ready for printing. The Contractor shall be notified of any written modification in the 

agreement between Owner and Architect/Engineer. 

 

7.3 Surveys; Soil Tests and Other Project Site Information. Owner shall be 

responsible for providing a legal description and certified land survey of the Project Site in a form 

and content and with such specificity as may be required by the Architect/Engineer and Contractor 

to perform their services. To the extent deemed necessary by Owner and Architect/Engineer, and 

solely at Owner’s expense, Owner may engage the services of a geotechnical consultant to perform 

test borings and other underground soils testing as may be deemed necessary by the 

Architect/Engineer or the Contractor. Contractor shall not be obligated to provide such surveys or 

soil tests and shall be entitled to rely upon the accuracy and completeness of the information 

provided; subject, however, to the provisions of Section 2.4.S hereof. Owner shall provide 

Contractor, as soon as reasonably possible following the execution of the Contract Documents, all 

surveys or other survey information in its possession describing the physical characteristics of the 

Project Site, together with soils reports, subsurface investigations, utility locations, deed 

restrictions, easements, and legal descriptions then in its possession or control. Upon receipt of all 

surveys, soils tests, and other Project Site information, Contractor shall promptly advise Owner of 

any inadequacies in such information and of the need for any additional surveys, soils or subsoil 

tests. In performing this Work, Contractor shall use the standard of care of experienced contractors 

and will use its best efforts timely to identify all problems or omissions. Owner shall not be 

responsible for any delay or damages to the Contractor for any visible or disclosed site conditions 
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or disclosed deficiencies in the Project Site which should have been identified by Contractor and 

corrected by Owner prior to the execution of the Contract Documents. 

 

7.4 Information; Communication; Coordination. The Owner’s Project 

Representative shall examine any documents or requests for information submitted by the 

Contractor and shall advise Contractor of Owner’s decisions pertaining thereto within a reasonable 

period of time to avoid unreasonable delay in the progress of the Contractor’s services. Contractor 

shall indicate if any such documents or requests warrant priority consideration. However, decisions 

pertaining to approval of the Project Schedule as it relates to the date of Substantial Completion, 

the Project Cost, Contractor’s compensation, approving or changing the Contract Sum shall only 

be effective when approved by Owner in the form of a written Change Order or amendment to the 

Contract Documents. Owner reserves the right to designate a different Owner’s Project 

Representative provided Contractor is notified in writing of any such change. Owner and 

Architect/Engineer may communicate with Subcontractors, materialmen, laborers, or suppliers 

engaged to perform services on the Project, but only for informational purposes. Neither the Owner 

nor the Architect/Engineer shall attempt to direct the Work of or otherwise interfere with any 

Subcontractor, materialman, laborer, or supplier, or otherwise interfere with the Work of the 

Contractor. Owner shall furnish the data required of Owner under the Contract Documents 

promptly. 

 

7.5 Governmental Body. The Contractor recognizes that the Owner is a governmental 

body with certain procedural requirements to be satisfied. The Contractor has and will make 

reasonable allowance in its performance of services for such additional time as may be required 

for approvals and decisions by the Owner and any other necessary government agency. 

 

7.6 Pre-Completion Acceptance. The Owner shall have the right to take possession 

of and use any completed portions of the Work, although the time for completing the entire Work 

or such portions may not have expired, but such taking possession and use shall not be deemed an 

acceptance of any Work not completed in accordance with the Contract Documents. 

 

7.7 Ownership and Use of Drawings, Specifications and Other Instruments of 

Service. 

 

(1) The Architect/Engineer and the Architect/Engineer’s consultants shall be 

deemed the authors and owners of their respective instruments of service, 

including the Project Plans and Specifications, and will retain all common 

law, statutory and other reserved rights, including copyrights. The 

Contractor, Subcontractors, Sub-subcontractors, and material or equipment 

suppliers shall not own or claim a copyright in the instruments of service. 

Submittal or distribution to meet official regulatory requirements or for 

other purposes in connection with this Project is not to be constructed as 

publication in derogation of the Architect/Engineer’s or 

Architect/Engineer’s consultants’ reserved rights. 

 

(2) The Contractor, Subcontractors, Sub-subcontractors and material or 

equipment suppliers are authorized to use and reproduce the drawings and 

specifications provided to them solely and exclusively for execution of the 

Work. All copies made under this authorization shall bear the copyright 

notice, if any, shown on the Project Plans and Specifications or other 
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instruments of service. The Contractor, Subcontractors, Sub-

subcontractors, and material or equipment suppliers may not use the 

drawings or specifications on other projects or for additions to this Project 

outside the scope of the Work without the specific written consent of the 

Owner, Architect/Engineer, and the Architect/Engineer’s consultants. 

 

7.8 Owner’s Project Representative. Owner’s Project Representative is Owner’s 

Agent, who will act as directed by and under the supervision of the Owner, and who will confer 

with Owner/Architect/Engineer regarding his actions. The Owner’s Project Representative's 

dealings in matters pertaining to the on-site Work shall, in general, be only with the 

Owner/Architect/Engineer and Contractor and dealings with Subcontractors shall only be through 

or with the full knowledge of Contractor. 

 

A. Responsibilities. Except as otherwise instructed in writing by Owner, the 

Owner’s Project Representative will: 

 

(1) Attend preconstruction conferences; arrange a schedule of progress 

meetings and other job conferences as required in consultation with 

Owner/Architect/Engineer and notify those expected to attend in advance; 

and attend meetings and maintain and circulate copies of minutes thereof; 

 

(2) Serve as Owner/Architect/Engineer's liaison with Contractor, working 

principally through Contractor's superintendent, to assist in understanding 

the intent of the Contract Documents. As requested by 

Owner/Architect/Engineer, assist in obtaining additional details or 

information when required at the job site for proper execution of the Work; 

 

(3) Report to Owner/Architect/Engineer whenever he believes that any Work 

is unsatisfactory, faulty or defective or does not conform to the Contract 

Documents; 

 

(4) Accompany visiting inspectors representing public or other agencies having 

jurisdiction over the project; record the outcome of these inspections and 

report to Owner/Architect/Engineer;  

 

(5) Review applications for payment with Contractor for compliance with the 

established procedure for their submission and forward them with 

recommendations to Owner/Architect/Engineer; and 

 

(6) Perform those duties as set forth elsewhere within the Contract Documents. 

 

B. Limitations. Except upon written instructions of Owner, Owner’s Project   

Representative shall not: 

 

(1) Authorize any deviation from the Contract Documents or approve any 

substitute materials or equipment; 

 

(2) Exceed limitations on Owner/Architect/Engineer's authority as set forth in 

the Contract Documents; 
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(3) Undertake any of the responsibilities of Contractor, Subcontractors or 

Contractor's superintendent, or expedite the Work; 

 

(4) Advise on or issue directions relative to any aspect of the means, methods, 

techniques, sequences or procedures of construction unless such is 

specifically called for in the Contract Documents;  

 

(5) Advise on or issue directions as to safety precautions and programs in 

connection with the Work; 

 

(6) Authorize Owner to occupy the project in whole or in part; or 

 

(7) Participate in specialized field or laboratory tests. 

 

 

ARTICLE VIII 

RESOLUTION OF DISAGREEMENTS;  

CLAIMS FOR COMPENSATION 

 

8.1 Owner to Decide Disputes. The Owner shall reasonably decide all questions and 

disputes, of any nature whatsoever, that may arise in the execution and fulfillment of the services 

provided for under the Contract Documents, in accordance with the Procurement Ordinance. 

 

8.2 Finality. The decision of the Owner upon all claims, questions, disputes and 

conflicts shall be final and conclusive, and shall be binding upon all parties to the Contract 

Documents, subject to judicial review as provided in Section 8.5 below. 

 

8.3 No Damages for Delay. If at any time Contractor is delayed in the performance of 

Contractor’s responsibilities under the Contract Documents as the result of a default or failure to 

perform in a timely manner by Owner or Owner’s agents or employees, Contractor shall not be 

entitled to any damages except for compensation specifically authorized in Article III.  

Contractor’s sole remedy will be a right to extend the time for performance. Nothing herein shall 

preclude Contractor from any available remedy against any responsible party other than Owner.  

Contractor shall be responsible for liquidated damages for delay pursuant to Section 3 of the 

Agreement.  

 

8.4 Permitted Claims Procedure. Where authorized or permitted under the Contract 

Documents, all claims for additional compensation by Contractor, extensions of time affecting 

the Substantial Completion Date, for payment by the Owner of costs, damages or losses due to 

casualty, Force Majeure, Project Site conditions or otherwise, shall be governed by the following: 

 

(1) All claims must be submitted as a request for Change Order in the manner 

as provided in Article V. 

 

(2) The Contractor must submit a notice of claim to Owner’s Project 

Representative and to the Architect/Engineer within fifteen (15) days of 

when the Contractor was or should have been aware of the fact that an 

occurrence was likely to cause delay or increased costs.  Failure to submit 
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a claim within the requisite 15-day period shall constitute a waiver of the 

right to pursue said claim. 

 

(3) Within twenty (20) days of submitting its notice of claim, the Contractor 

shall submit to the Owner’s Project Representative its request for Change 

Order, which shall include a written statement of all details of the claim, 

including a description of the Work affected. 

 

(4) After receipt of a request for Change Order, the Owner’s Project 

Representative, in consultation with the Architect/Engineer, shall deliver to 

the Contractor, within twenty (20) days after receipt of request, its written 

response to the claim. 

 

(5) In the event the Owner and Contractor are unable to agree on the terms of a 

Change Order, the Owner shall have the option to instruct the Contractor to 

proceed with the Work. In that event, the Owner shall agree to pay for those 

parts of the Work, the scope and price of which are not in dispute.  The 

balance of the disputed items in the order to proceed will be resolved after 

completion of the Work, based upon completed actual cost. 

 

(6) The rendering of a decision by Owner with respect to any such claim, 

dispute or other matter (except any which have been waived by the making 

or acceptance of final payment) will be a condition precedent to any 

exercise by Owner or Contractor of such right or remedies as either may 

otherwise have under the Contract Documents or by laws or regulations in 

respect of any such claim, dispute or other matter.   

 

8.5  Contract Claims and Disputes. After completion of the process set forth in 

Section 8.4 above, any unresolved dispute under this Agreement shall be decided by the 

Purchasing Official in accordance with the City’s Procurement Ordinance and the procedures in 

the Florida Local Government Prompt Payment Act related to construction services (Florida 

Statutes § 218.735 through Florida Statutes § 281.76). Unresolved disputes may be subject to an 

action in circuit court seeking a declaration of rights of the aggrieved party. 

 

8.6 Claims for Consequential Damages. The Contractor and Owner waive claims 

against each other for consequential damages arising out of or relating to this Contract.  This 

mutual waiver includes: 

 

            (1) damages incurred by the Owner for rental expenses, for losses of use, 

income, profit, financing, business, and reputation, and for loss of 

management or employee productivity or of the services of such persons; 

and 

 

            (2) damages incurred by the Contractor for principal office expenses including 

the compensation of personnel stationed there, for losses of financing, 

business, and reputation, and for loss of profit except anticipated profit 

arising directly from the work. 
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This mutual waiver is applicable, without limitation, to all consequential damages due to either 

party’s termination in accordance with Article XIV.  Nothing contained in this Section 8.6 shall 

be deemed to preclude an award of liquidated direct damages, when applicable, in accordance with 

the requirements of the Contract Documents. 

 

 

 

ARTICLE IX 

INDEMNITY  

 

 9.1     Indemnity.  

 

A. Indemnification Generally. To the fullest extent permitted by law, the 

Contractor shall indemnify and hold harmless the Owner, Architect/Engineer, 

Architect/Engineer’s consultants, and agents and employees of any of them from and against 

claims, damages, losses and expenses, including but not limited to attorney’s fees, arising out of 

or resulting from performance of the Work, provided that such claim, damage, loss or expense is 

attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible 

property (other than the Work itself), but only to the extent caused by the negligent acts or 

omissions of the Contractor, a Subcontractor or anyone directly or indirectly employed by them or 

anyone for whose acts they may be liable, regardless of whether such claim, damage, loss or 

expense is caused in part by a party indemnified hereunder.  Such obligation shall not be construed 

to negate, abridge, or reduce other rights or obligations of indemnity which would otherwise exist 

as to a party or person described in this Section 9.1. 

 

B. Claims by Employees. In claims against any person or entity indemnified 

under this Section 9.1 by an employee of the Contractor, a Subcontractor, anyone directly or 

indirectly employed by them or anyone for whose acts they may be liable, the indemnification 

obligation under Section 9.1.A. shall not be limited by a limitation on amount or type of damages, 

compensation or benefits payable by or for the Contractor or a Subcontractor under workers’ 

compensation acts, disability benefit acts or other employee benefit acts. 

 

 9.2 Duty to Defend. The Contractor shall defend the Owner in any action, lawsuit 

mediation or arbitration arising from the alleged negligence, recklessness or intentionally 

wrongful conduct of the Contractor and other persons employed or utilized by the Contractor in 

the performance of the Work. So long as Contractor, through its own counsel, performs its 

obligation to defend the Owner pursuant to this Section, Contractor shall not be required to pay 

the Owner’s costs associated with the Owner’s participation in the defense. 

   

 

 

ARTICLE X 

ACCOUNTING RECORDS; OWNERSHIP OF DOCUMENTS 

 

10.1 Accounting Records. Records of expenses pertaining to all services performed 

shall be kept in accordance with generally accepted accounting principles and procedures. 

 

10.2 Inspection and Audit. The Contractor’s records shall be open to inspection and 

subject to examination, audit, and/or reproduction during normal working hours by the Owner’s 
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agent or authorized representative to the extent necessary to adequately permit evaluation and 

verification of any invoices, payments or claims submitted by the Contractor or any of its payees 

during the performance of the Work. These records shall include, but not be limited to, accounting 

records, written policies and procedures, Subcontractor files (including proposals of successful 

and unsuccessful bidders), original estimates, estimating worksheets, correspondence, Change 

Order files (including documentation covering negotiated settlements), and any other supporting 

evidence necessary to substantiate charges related to the Contract Documents. They shall also 

include, but not be limited to, those records necessary to evaluate and verify direct and indirect 

costs (including overhead allocations) as they may apply to costs associated with the Contract 

Documents. For the purpose of such audits, inspections, examinations and evaluations, the 

Owner’s agent or authorized representative shall have access to said records from the effective 

date of the Contract Documents, for the duration of Work, and until three (3) years after the date 

of final payment by the Owner to the Contractor pursuant to the Contract Documents. 

 

10.3 Access. The Owner’s agent or authorized representative shall have access to the 

Contractor’s facilities and all necessary records in order to conduct audits in compliance with this 

Article. The Owner’s agent or authorized representative shall give the Contractor reasonable 

advance notice of intended inspections, examinations, and/or audits. 

 

10.4 Ownership of Documents. Upon completion or termination of the Contract 

Documents, all records, documents, tracings, plans, specifications, maps, evaluations, reports, 

transcripts, and other technical data, other than working papers, prepared or developed by the 

Contractor under the Contract Documents shall be delivered to and become the property of the 

Owner.  The Contractor at its own expense may retain copies for its files and internal use.  

 

 

 

 

 

 

 

ARTICLE XI 

PUBLIC CONTRACT LAWS 

 

11.1 Equal Opportunity Employment.  
 

A. Employment. The Contractor shall not discriminate against any employee 

or applicant for employment because of race, creed, sex, color, national origin, disability or age, 

and will take affirmative action to ensure that all employees and applicants are afforded equal 

employment opportunities without discrimination because of race, creed, sex, color, national 

origin, disability or age. Such action will be taken with reference to, but shall not be limited to, 

recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, layoff or 

termination, rates of training or retraining, including apprenticeship and on-the-job training. 

 

B. Participation. No person shall, on the grounds of race, creed, sex, color, 

national origin, disability, or age, be excluded from participation in, be denied the proceeds of, or 

be subject to discrimination in the performance of the Agreement. 

 



GC-35 

 

11.2 Immigration Reform and Control Act of 1986. Contractor acknowledges that it 

is responsible for complying with the provisions of the Immigration Reform and Control Act of 

1986, located at 8 U.S.C. Section 1324, et seq., and regulations relating thereto. Failure to comply 

with the above statutory provisions shall be considered a material breach and shall be grounds for 

immediate termination of this Agreement. 

 

11.3 No Conflict of Interest. The Contractor warrants that it has not employed or 

retained any company or person, other than a bona fide employee working solely for the 

Contractor to solicit or secure the Contract Documents, and that it has not paid or agreed to pay 

any person, company, corporation, individual, or firm other than a bona fide employee working 

solely for the Contractor, any fee, commission, percentage, gift or any other consideration, 

contingent upon or resulting from the award or making of the Contract Documents. 

 

A. No Interest in Business Activity. By accepting award of this Contract, the 

Contractor, which shall include its directors, officers, and employees, represents that it presently 

has no interest in and shall acquire no interest in any business or activity which would conflict in 

any manner with the performance of services required hereunder, including without limitation as 

described in the Contractor’s own professional ethical requirements.  An interest in a business or 

activity which shall be deemed a conflict includes but is not limited to direct financial interest in 

any of the material and equipment manufacturers, suppliers, distributors, or contractors who will 

be eligible to supply material and equipment for the Project for which the Contractor is furnishing 

its services required hereunder. 

 

B. No Appearance of Conflict. The Contractor shall not knowingly engage in 

any contractual or professional obligations that create an appearance of a conflict of interest with 

respect to the services provided pursuant to the Contract Documents. The Contractor has provided 

the Affidavit of No Conflict, incorporated into the Contract Documents as Exhibit “C”, as a 

material inducement for Owner entering into the Contract Documents.  If, in the sole discretion of 

the Owner, a conflict of interest is deemed to exist or arise during the term of the Contract, the 

City may cancel this Agreement, effective upon the date so stated in a written notice of 

cancellation, without penalty to the Owner. 

 

11.4 Truth in Negotiations. By execution of the Contract Documents, the Contractor 

certifies to truth-in-negotiations and that wage rates and other factual unit costs supporting the 

compensation are accurate, complete, and current at the time of contracting.  Further, the original 

Contract Sum and any additions thereto shall be adjusted to exclude any significant sums where 

the Owner determines the Contract Sum was increased due to inaccurate, incomplete, or non-

current wage rates and other factual unit costs. Such adjustments must be made within one (1) 

year after final payment to the Contractor. 

 

11.5 Public Entity Crimes. The Contractor is directed to the Florida Public Entity 

Crimes Act, Florida Statutes § 287.133, specifically § 2(a), and the Owner’s requirement that the 

Contractor comply with it in all respects prior to and during the term of the Agreement. 

 

 

ARTICLE XII 

FORCE MAJEURE, FIRE OR OTHER CASUALTY 
 

12.1 Force Majeure. 
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A. Unavoidable Delays. Delays in any performance by any party contemplated 

or required hereunder due to fire, flood, sinkhole, earthquake or hurricane, acts of God, 

unavailability of materials, equipment or fuel, war, declaration of hostilities, revolt, civil strife, 

altercation or commotion, strike, labor dispute, or epidemic, archaeological excavation, lack of or 

failure of transportation facilities, or any law, order, proclamation, regulation, or ordinance of any 

government or any subdivision thereof, or for any other similar cause to those enumerated, beyond 

the reasonable control and which with due diligence could not have been reasonably anticipated, 

shall be deemed to be events of Force Majeure and any such delays shall be excused.  In the event 

such party is delayed in the performance of any Work or obligation pursuant to the Contract 

Documents for any of the events of Force Majeure stated in this Section 12.1, the date for 

performance required or contemplated by the Contract Documents shall be extended by the number 

of calendar days such party is actually delayed  

 

B. Concurrent Contractor Delays. If a delay is caused for any reason provided 

in 12.1.A. or as a result of an extension of time provided by Change Order, and during the same 

time period a delay is caused by Contractor, the date for performance shall be extended as provided 

in 12.1.A. but only to the extent the time is or was concurrent. 

 

C. Notice; Mitigation. The party seeking excuse for nonperformance on the 

basis of Force Majeure shall give written notice to the Owner, if with respect to the Contractor, or 

to the Contractor if with respect to the Owner, specifying it’s actual or anticipated duration.  Each 

party seeking excuse from nonperformance on the basis of Force Majeure shall use its best efforts 

to rectify any condition causing a delay and will cooperate with the other party, except that neither 

party shall be obligated to incur any unreasonable additional costs and expenses to overcome any 

loss of time that has resulted. 

 

12.2 Casualty; Actions by Owner and Contractor. During the construction period, if 

the Project or any part thereof shall have been damaged or destroyed, in whole or in part, the 

Contractor shall promptly make proof of loss; and Owner and Contractor shall proceed promptly 

to collect, or cause to be collected, all valid claims which may have arisen against insurers or others 

based upon such damage or destruction. The Contractor shall diligently assess the damages or 

destruction and shall prepare an estimate of the cost, expenses, and other charges, including normal 

and ordinary compensation to the Contractor, necessary for reconstruction of the Project 

substantially in accordance with the Project Plans and Specifications. Within fifteen (15) days 

following satisfaction of the express conditions described in subsections (1), (2) and (3) below, the 

Contractor covenants and agrees diligently to commence reconstruction and to complete the 

reconstruction or repair of any loss or damage by fire or other casualty to the Project to 

substantially the same size, floor area, cubic content, and general appearance as prior to such loss 

or damage: 

 

(1) Receipt by the Owner or the trustee of the proceeds derived from collection 

of all valid claims against insurers or others based upon such damage or 

destruction, and receipt of other sums from any source such that the funds 

necessary to pay the Project Cost and any additions to the Project Cost 

necessitated for repair or reconstruction are available; 
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(2) Written agreement executed by the Contractor and the Owner, by 

amendment to the Contract Documents or otherwise, authorizing and 

approving the repair or reconstruction and any additions to the Project Cost 

necessitated thereby, including any required adjustment to the Contract 

Sum; and 

 

(3) Final approval by the Owner of the Project Plans and Specifications for such 

repair or reconstruction and issuance of any required building permit. 

 

12.3 Approval of Plans and Specifications. The Owner agrees to approve the plans and 

specifications for such reconstruction or repair if the reconstruction or repair contemplated by such 

plans and specifications is economically feasible, and will restore the Project, or the damaged 

portion thereof, to substantially the same condition as prior to such loss or damage, and such plans 

and specifications conform to the applicable laws, ordinances, codes, and regulations.  The Owner 

agrees that all proceeds of any applicable insurance or other proceeds received by the Owner or 

the Contractor as a result of such loss or damage shall be used for payment of the costs, expenses, 

and other charges of the reconstruction or repair of the Project. 

 

12.4 Notice of Loss or Damage. The Contractor shall promptly give the Owner written 

notice of any significant damage or destruction to the Project, defined as loss or damage which it 

is contemplated by Contractor will increase the Contract Sum or extend the Substantial Completion 

Date, stating the date on which such damage or destruction occurred, the then expectations of 

Contractor as to the effect of such damage or destruction on the use of the Project, and the then 

proposed schedule, if any, for repair or reconstruction of the Project.  Loss or damage which the 

Contractor determines will not affect the Contract Sum or Substantial Completion Date will be 

reported to Owner and Architect/Engineer immediately and associated corrective actions will be 

undertaken without delay. 

 

 

ARTICLE XIII 

REPRESENTATIONS, WARRANTIES AND COVENANTS 

 

13.1 Representations and Warranties of Contractor. The Contractor represents and 

warrants to the Owner that each of the following statements is presently true and accurate: 

 

A. The Contractor is a construction company, organized under the laws of the 

State of Florida, authorized to transact business in the State of Florida, with Michael D’Agostino 

as the primary qualifying agent. Contractor has all requisite power and authority to carry on its 

business as now conducted, to own or hold its properties, and to enter into and perform its 

obligations hereunder and under each instrument to which it is or will be a party and is in good 

standing in the State of Florida. 

 

B. Each Contract Document to which the Contractor is or will be a party 

constitutes, or when entered into will constitute, a legal, valid, and binding obligation of the 

Contractor enforceable against the Contractor in accordance with the terms thereof, except as such 

enforceability may be limited by applicable bankruptcy, insolvency, or similar laws from time to 

time in effect which affect creditors’ rights generally and subject to usual equitable principles in 

the event that equitable remedies are involved. 
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C. There are no pending or, to the knowledge of the Contractor, threatened 

actions or proceedings before any court or administrative agency, within or without the State of 

Florida, against the Contractor or any partner, officer, or agent of the Contractor which question 

the validity of any document contemplated hereunder, or which are likely in any case, or in the 

aggregate, to materially adversely affect the consummation of the transactions contemplated 

hereunder, or materially adversely affect the financial condition of the Contractor. 

 

D. The Contractor has filed or caused to be filed all federal, state, local, or 

foreign tax returns, if any, which were required to be filed by the Contractor, and has paid, or 

caused to be paid, all taxes shown to be due and payable on such returns or on any assessments 

levied against the Contractor. 

 

E. Neither Contractor nor any agent or person employed or retained by 

Contractor has acted fraudulently or in bad faith or in violation of any statute or law in the 

procurement of this Agreement. 

 

F. The Contractor shall timely fulfill or cause to be fulfilled all of the terms 

and conditions expressed herein which are within the control of the Contractor or which are the 

responsibility of the Contractor to fulfill. The Contractor shall be solely responsible for the means 

and methods of construction. 

 

G. It is recognized that neither the Architect/Engineer, the Contractor, nor the 

Owner has control over the cost of labor, materials, or equipment, over a Subcontractor’s methods 

of determining bid prices, or over competitive bidding, market, or negotiating conditions. 

 

H. During the term of the Contract Documents, and the period of time that the 

obligations of the Contractor under the Contract Documents shall be in effect, the Contractor shall 

cause to occur and to continue to be in effect those instruments, documents, certificates, and events 

contemplated by the Contract Documents that are applicable to, and the responsibility of, the 

Contractor. 

 

I. The Contractor shall assist and cooperate with the Owner and shall 

accomplish the construction of the Project in accordance with the Contract Documents and the 

Project Plans and Specifications, and will not knowingly violate any laws, ordinances, rules, 

regulations, or orders that are or will be applicable thereto. 

 

J. Contractor warrants and guarantees to Owner that all Work will be in 

accordance with the Contract Documents and will not be defective, and that Owner, representatives 

of Owner, governmental agencies with jurisdictional interests will have access to the Work at 

reasonable time for their observation, inspecting and testing. Contractor shall give 

Architect/Engineer timely notice of readiness of the Work for all required approvals and shall 

assume full responsibility, including costs, in obtaining required tests, inspections, and approval 

certifications and/or acceptance, unless otherwise stated by Owner. 

 

K. If any Work (including Work of others) that is to be inspected, tested, or 

approved is covered without written concurrence of Architect/Engineer, it must, if requested by 

Architect/Engineer, be uncovered for observation. Such uncovering shall be at Contractor's 

expense unless Contractor has given Architect/Engineer timely notice of Contractor's intention to 

cover the same and Architect/Engineer has not acted with reasonable promptness in response to 



GC-39 

 

such notice. Neither observations by Architect/Engineer nor inspections, tests, or approvals by 

others shall relieve Contractor from Contractor's obligations to perform the Work in accordance 

with the Contract Documents. 

 

L. If the Work is defective, or Contractor fails to supply sufficient skilled 

workers, or suitable materials or equipment, or fails to furnish or perform the Work in such a way 

that the completed Work will conform to the Contract Documents, Owner may order Contractor 

to stop the Work, or any portion thereof and terminate payments to the Contractor until the cause 

for such order has been eliminated. Contractor shall bear all direct, indirect and consequential costs 

for satisfactory reconstruction or removal and replacement with non-defective Work, including, 

but not limited to fees and charges of Architect/Engineers, attorneys and other professionals and 

any additional expenses experienced by Owner due to delays to other Contractors performing 

additional Work and an appropriate deductive change order shall be issued.  Contractor shall 

further bear the responsibility for maintaining the schedule and shall not be entitled to an extension 

of the Contract Time or the recovery of delay damages due to correcting or removing defective 

Work. 

 

M. If Contractor fails within seven (7) days after written notice to correct 

defective Work, or fails to perform the Work in accordance with the Contract Documents, or fails 

to comply with any other provision of the Contract Documents, Owner may correct and remedy 

any such deficiency to the extent necessary to complete corrective and remedial action. Owner 

may exclude Contractor from all or part of the site, take possession of all or part of the Work, 

Contractor's tools, construction equipment and machinery at the site or for which Owner has paid 

Contractor but which are stored elsewhere. All direct and indirect costs of Owner in exercising 

such rights and remedies will be charged against Contractor in an amount approved as to 

reasonableness by Architect/Engineer and a Change Order will be issued incorporating the 

necessary revisions. 

 

N. If within three (3) years after the Substantial Completion Date or such 

longer period of time as may be prescribed by laws or regulations or by the terms of any applicable 

special guarantee required by the Contract Documents, any Work is found to be defective, 

Contractor shall promptly, without cost to Owner and in accordance with Owner’s written 

instructions, either correct such defective Work or if it has been rejected by Owner, remove it from 

the site and replace it with non-defective Work. If Contractor does not promptly comply with the 

terms of such instruction, Owner may have the defective Work corrected/ removed and all direct, 

indirect, and consequential costs of such removal and replacement will be paid by Contractor. 

Failing payment by the Contractor and notwithstanding any other provisions of the Contract 

Documents to the contrary, Owner shall have the right to bring a direct action in the Circuit Court 

to recover such costs. 

 

13.2 Representations of the Owner. To the extent permitted by law, the Owner 

represents to the Contractor that each of the following statements is presently true and accurate: 

 

A. The Owner is a validly existing political subdivision of the State of Florida. 

 

B. The Owner has all requisite corporate or governmental power and authority 

to carry on its business as now conducted and to perform its obligations under the Contract 

Documents and each Contract Document contemplated hereunder to which it is or will be a party. 
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C. The Contract Documents and each Contract Document contemplated 

hereby to which the Owner is or will be a party has been duly authorized by all necessary action 

on the part of, and has been or will be duly executed and delivered by, the Owner, and neither the 

execution and delivery thereof nor compliance with the terms and provisions thereof or hereof: 

(a) requires the approval and consent of any other person or party, except such as have been duly 

obtained or as are specifically noted herein; (b) contravenes any existing law, judgment, 

governmental rule, regulation or order applicable to or binding on the Owner; or (c) contravenes 

or results in any breach of, default under, or result in the creation of any lien or encumbrance 

upon the Owner under any indenture, mortgage, deed of trust, bank loan, or credit agreement, the 

charter, ordinances, resolutions, or any other agreement or instrument to which the Owner is a 

party, specifically including any covenants of any bonds, notes, or other forms of indebtedness of 

the Owner outstanding on the date of the Contract Documents. 

 

D. The Contract Documents and each document contemplated hereby to which 

the Owner is or will be a party constitutes, or when entered into will constitute, a legal, valid, and 

binding obligation of the Owner enforceable against the Owner in accordance with the terms 

thereof, except as such enforceability may be limited by applicable bankruptcy, insolvency, or 

similar laws from time to time in effect which affect creditors’ rights generally, and subject to 

usual equitable principles in the event that equitable remedies are involved. 

 

E. There are no pending or, to the knowledge of the Owner, threatened actions 

or proceedings before any court or administrative agency against the Owner which question the 

validity of the Contract Documents or any document contemplated hereunder, or which are likely 

in any case or in the aggregate to materially adversely affect the consummation of the transactions 

contemplated hereunder or the financial or corporate condition of the Owner. 

 

F. The Owner shall use due diligence to timely fulfill or cause to be fulfilled 

all of the conditions expressed in the Contract Documents which are within the control of the 

Owner or which are the responsibility of the Owner to fulfill. 

 

G. During the pendency of the Work and while the obligations of the Owner 

under the Contract Documents shall be in effect, the Owner shall cause to occur and to continue 

to be in effect and take such action as may be necessary to enforce those instruments, documents, 

certificates and events contemplated by the Contract Documents that are applicable to and the 

responsibility of the Owner. 

 

H. The Owner shall assist and cooperate with the Contractor in accomplishing 

the construction of the Project in accordance with the Contract Documents and the Project Plans 

and Specifications, and will not knowingly violate any laws, ordinances, rules, regulations, 

orders, contracts, or agreements that are or will be applicable thereto or, to the extent permitted 

by law, enact or adopt any resolution, rule, regulation, or order, or approve or enter into any 

contract or agreement, including issuing any bonds, notes, or other forms of indebtedness, that 

will result in the Contract Documents or any part thereof, or any other instrument contemplated 

by and material to the timely and effective performance of a party’s obligations hereunder, to be 

in violation thereof. 

 

 

ARTICLE XIV 

TERMINATION AND SUSPENSION 
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14.1 Termination for Cause by Owner. This Agreement may be terminated by Owner 

upon written notice to the Contractor should Contractor fail substantially to perform a material 

obligation in accordance with the terms of the Contract Documents through no fault of the Owner.  

In the event Owner terminates for cause and it is later determined by a court of competent 

jurisdiction that such termination for cause was not justified, then in such event such termination 

for cause shall automatically be converted to a termination without cause pursuant to Section 

14.2. 

 

A. Nonperformance. If the Contractor fails to timely perform any of his 

obligations under the Contract Documents, including any obligation the Contractor assumes to 

perform Work with his own forces, or if it persistently or repeatedly refuses or fails, except in case 

for which extension of time is provided, to supply enough properly skilled workmen or proper 

materials, or fails, without being excused, to maintain an established schedule (failure to maintain 

schedule shall be defined as any activity that falls thirty (30) days or more behind schedule) which 

has been adopted by the Construction Team, or it fails to make prompt payment to Subcontractors 

for materials or labor, or disregards laws, rules, ordinances, regulations, or orders of any public 

authority having jurisdiction, or otherwise is guilty of substantial violations of the Agreement the 

Owner may, after seven (7) days written notice, during which period the Contractor fails to perform 

such obligation, make good such deficiencies and perform such actions.  The Contract Sum, or the 

actual Cost of the Project, whichever is less, shall be reduced by the cost to the Owner of making 

good such deficiencies, and the Contractor’s compensation shall be reduced by an amount required 

to manage the making good of such deficiencies.  Provided, however, nothing contained herein 

shall limit or preclude Owner from pursuing additional damages from Contractor as a result of its 

breach. 

 

B. Insolvency. If the Contractor is adjudged bankrupt, or if it makes a general 

assignment for the benefit of its creditors, or if a receiver is appointed on account of its insolvency, 

then the Owner may, without prejudice to any other right or remedy, and after giving the Contractor 

and its surety, if any, fourteen (14) days written notice, and during which period the Contractor 

fails to cure the violation, terminate the Agreement.  In such case, the Contractor shall not be 

entitled to receive any further payment. Owner shall be entitled to recover all costs and damages 

arising as a result of failure of Contractor to perform as provided in the Contract Documents, as 

well as reasonable termination expenses, and costs and damages incurred by the Owner may be 

deducted from any payments left owing the Contractor. 

 

C. Illegality. Owner may terminate the Agreement if Contractor disregards 

laws or regulations of any public body having jurisdiction. 

 

D. Rights of Owner.  The Owner may, after giving Contractor (and the Surety, 

if there is one) seven (7) days written notice,  terminate the services of Contractor for cause; 

exclude Contractor from the Project site and take possession of the Work and of all Contractor's 

tools, construction equipment and machinery at the Project site and use the same to the full extent 

they could be used (without liability to Contractor for trespass or conversion); incorporate in the 

Work all materials and equipment stored at the Project site or for which Owner has paid Contractor 

but which are stored elsewhere, and finish the Work as Owner may deem expedient. In such case, 

Contractor shall not be entitled to receive any further payment beyond an amount equal to the 

value of material and equipment not incorporated in the Work, but delivered and suitably stored, 

less the aggregate of payments previously made. If the direct and indirect costs of completing the 
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Work exceed the unpaid balance of the Contract Sum, Contractor shall pay the difference to 

Owner. Such costs incurred by Owner shall be verified by Owner in writing; but in finishing the 

Work, Owner shall not be required to obtain the lowest quote for the Work performed. Contractor's 

obligations to pay the difference between such costs and such unpaid balance shall survive 

termination of the Agreement. In such event and notwithstanding any other provisions of the 

Contract Documents to the contrary, Owner shall be entitled to bring a direct action in the Circuit 

Court to recover such costs. 

 

14.2 Termination without Cause by Owner. The Owner, through its City Manager or 

designee, shall have the right to terminate the Agreement, in whole or in part, without cause upon 

sixty (60) calendar days written notice to the Contractor. In the event of such termination for 

convenience, the Owner shall compensate Contractor for payments due through the date of 

termination, and one subsequent payment to cover costs of Work performed through the date of 

termination, subject to the terms and conditions of Section 3.1. The Contractor shall not be entitled 

to any other further recovery against the Owner, including, but not limited to, anticipated fees or 

profit on Work not required to be performed, or consequential damages or costs resulting from 

such termination. 

 

A. Release of Contractor. As a condition of Owner’s termination rights 

provided for in this subsection, Contractor shall be released and discharged from all obligations 

arising by, through, or under the terms of the Contract Documents, and the Payment and 

Performance Bond shall be released. Owner shall assume and become responsible for the 

reasonable value of Work performed by Subcontractors prior to termination plus reasonable direct 

close-out costs, but in no event shall Subcontractors be entitled to unabsorbed overhead, 

anticipatory profits, or damages for early termination. 

 

B. Waiver of Protest. Contractor hereby waives any right to protest the exercise 

by Owner of its rights under this Section that may apply under the Procurement Ordinance. 

 

14.3 Suspension without Cause. Owner may, at any time and without cause, suspend 

the Work or any portion thereof for a period of not more than ninety (90) days by written notice to 

Contractor, which will fix the date on which Work will be resumed. Contractor shall be allowed 

an increase in the Contract Sum or an extension of the Contract Time, or both, directly attributable 

to any suspension if Contractor makes an approved claim therefor. 

 

14.4 Termination Based Upon Abandonment, Casualty or Force Majeure. If, after 

the construction commencement date (i) Contractor abandons the Project (which for purposes of 

this paragraph shall mean the cessation of all construction and other activities relating to the 

Project, excluding those which are necessary to wind down or otherwise terminate all outstanding 

obligations with respect to the Project, and no recommencement of same within one hundred 

twenty (120) days following the date of cessation), or (ii) the Project is stopped for a period of 

thirty (30) consecutive days due to an instance of Force Majeure or the result of a casualty resulting 

in a loss that cannot be corrected or restored within one hundred twenty (120) days (excluding the 

time required to assess the damage and complete the steps contemplated under Section 12.2), the 

Owner shall have the right to terminate the Agreement and pay the Contractor its compensation 

earned or accrued to date.  

 

14.5 Vacation of Project Site; Delivery of Documents. Upon termination by Owner 

pursuant to Section 14.2 or 14.4, Contractor shall withdraw its employees and its equipment, if 
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any, from the Project Site on the effective date of the termination as specified in the notice of 

termination (which effective date shall not be less than two (2) working days after the date of 

delivery of the notice), regardless of any claim the Contractor may or may not have against the 

Owner.  Upon termination, the Contractor shall deliver to the Owner all original papers, records, 

documents, drawings, models, and other material set forth and described in the Contract 

Documents. 

 

14.6 Termination by the Contractor. If, through no act or fault of Contractor, the Work 

is suspended for a period of more than ninety (90) consecutive days by Owner or under an order 

of court or other public authority, or Owner fails to act on any Application for Payment or fails to 

pay Contractor any sum finally determined to be due; then Contractor may, upon fourteen (14) 

days written notice to Owner terminate the Agreement and recover from Owner payment for all 

Work executed, any expense sustained plus reasonable termination expenses. In lieu of terminating 

the Agreement, if Owner has failed to act on any Application for Payment or Owner has failed to 

make any payment as aforesaid, Contractor may upon fourteen (14) days written notice to Owner 

stop the Work until payment of all amounts then due. 



 

 

SUPPLEMENTAL CONDITIONS 

 

None. 

  



 

 

Exhibit A 

Title(s) of Drawings 

 

 

A.1    Phase F Drainage Improvements Plan Set 
Sheet Number 1 –    Cover 
Sheet Number 2 –    General Notes 

Sheet Number 3 –    Overall Drainage Plan 

Sheet Number 4 –    Existing Conditions Plan 

Sheet Number 5 –    58th Street Plan and Profile Sta. 0+00 - 6+00 

Sheet Number 6 –    58th Street Plan and Profile Sta. 6+00 - 8+20 

Sheet Number 7 –    59th Street Plan and Profile 

Sheet Number 8 –    60th Street Plan and Profile Sta. 0+00 - 5+00 

Sheet Number 9 –    60th Street Plan and Profile Sta. 5+00 - 7+55 

Sheet Number 10 –  Marina Drive Plan and Profile Sta. 15+00 - 21+00 

Sheet Number 11 –  Marina Drive Plan and Profile Sta. 21+00 - 27+25 

Sheet Number 12 –  58th Street Sections Sta. 0+50 - 4+00 

Sheet Number 13 –  58th Street Sections Sta. 4+50 - 7+50 

Sheet Number 14 –  59th Street Sections Sta. 0+50 - 2+50 

Sheet Number 15 –  59th Street Sections Sta. 3+00 - 4+50 

Sheet Number 16 –  60th Street Sections Sta. 0+50 - 4+00 

Sheet Number 17 –  60th Street Sections Sta. 4+50 - 7+00 

Sheet Number 18 –  Marina Drive Sections Sta. 20+00 - 23+50 

Sheet Number 19 –  Marina Drive Sections Sta. 24+00 - 25+50 

Sheet Number 20 –  Typical Sections and Details 

Sheet Number 21 –  BMP Plan 

 

A.2    Phase I Drainage Improvements Plan Set 
Sheet Number 1 –    Cover 

Sheet Number 2 –    General Notes 

Sheet Number 3 –    Existing Conditions Plan 

Sheet Number 4 –    Gulf Drive Plan and Profile Sta. 0+00 - 6+00 

Sheet Number 5 –    Gulf Drive Plan and Profile Sta. 6+00 - 12+00 

Sheet Number 6 –    Gulf Drive Plan and Profile Sta. 12+00 - 15+52 

Sheet Number 7 –    Gulf Drive Sections Sta. 0+50 - 4+00 

Sheet Number 8 –    Gulf Drive Sections Sta. 4+50 - 8+00 

Sheet Number 9 –    Gulf Drive Sections Sta. 8+50 - 12+00 

Sheet Number 10 –  Gulf Drive Sections Sta. 12+50 - 15+00 

Sheet Number 11 –  Typical Sections and Details 

Sheet Number 12 –  BMP Plan 

Sheet Number 13 –  Limits of Overlay Plan 

 

 

 

 

 

 

 

 



 

 

Exhibit B 

Title(s) of Specifications 

 

Section 1 – Concrete Work 

Section 2 – Site Work – General 

Section 3 – Earthwork – General 

Section 4 – Storm Drainage Construction 

Section 5 – Roadway 

 

 

 



 

 

Exhibit C 

Conflicts Affidavit 

 

The undersigned corporate officer attests the Contractor: 

 

(a) Is not currently engaged and will not become engaged in any obligations, undertakings 

or contracts that will require Company to maintain an adversarial role against the City of 

Holmes Beach or that will impair or influence the advice, recommendations or quality of 

work provided to the City; and 

 

(b) Has provided full disclosure of all potentially conflicting contractual relationships and 

full disclosure of contractual relationships deemed to raise a question of conflict(s); and 

 

(c) Has provided full disclosure of prior work history and qualifications that may be 

deemed to raise a possible question of conflict(s). 

 

For the purpose of participating in the City’s Invitation to Bid process, and to facilitate the City’s 

compliance with Part II of Chapter 112, Florida Statutes, the undersigned corporate officer further 

attests: 

 

The persons listed below are corporate officers, directors or agents and are currently officers or 

employees of the City of Holmes Beach: 

 

The persons listed below are current City of Holmes Beach officers or employees who own an 

interest of five percent (5%) or more in the company/entity named above: 

 

 

 

The above information is true and correct to the best of my knowledge. Signed on this___, day of 

___________________________, 2023. 

 

Signature__________________________ 

 

Print Name and Title_________________________________________________ 

 

sworn to and subscribed before me this ____ day of __________________, 2023. 

 

Personally known ___ OR Produced identification ________ Type of identification produced 

___________________ 

 

 

Signature of Notary__________________________________ 

State of Florida 

 

Print, Type or Stamp Commissioned Name of Notary Public: 

 



 

 

Exhibit D 

Contractor’s Certificate(s) of Insurance 

 

[certificates to be inserted HERE] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Exhibit E 

Contractor’s Payment and Performance Bond 

 

PERFORMANCE AND PAYMENT BOND 

PUBLIC CONSTRUCTION BOND 

 

Bond No._______________ 

 

By this bond, we _________________________, as Principal, whose principal address and phone 

number are ___________________________________, and ________________________, as 

Surety, whose principal address and phone number are __________________________________, 

are bound to _____________________, herein called Owner, whose principal address and phone 

number are ___________________________________, in the sum of $___________________, 

for payment of which we ourselves, our heirs, personal representatives, successors, and assigns 

jointly and severally. 

 

THE CONDITION OF THIS BOND is that is Principal: 

 

1. Performs the contract [insert contract # if assigned] dated __________, 20__, between 

Principal and Owner, which contract was awarded pursuant to Invitation to Bid for 

Stormwater Improvements Phase F and Phase I, the contract being made a part of this bond 

by reference, at the times and in the manner prescribed in the contract; and 

 

2. Promptly makes payments to all claimants, as defined in Florida Statutes § 255.05(1), 

supplying Principal with labor, materials or supplies, used directly or indirectly by 

Principal in the prosecution of the work provided for in the contract; and 

 

3. Pays Owner all loss, damages, expenses, costs, and attorney’s fees, including appellate 

proceedings that Owner sustains because of a default by Principal under this contact; and 

 

4. Performs the guarantee of all work and materials furnished under the contract for the 

time specified in the contract, then this bond is void; otherwise it remains in full force. 

 

The project to be performed under the contract is redesigning sections of Gulf Drive and Marina 

Drive surrounding the intersection of the two roads. The project includes installing new roadway, 

sidewalks, plantings, infiltration systems and preparation for lighting installation. 

 

Any action instituted by a claimant under this bond for payment must be in accordance with the 

notice and time limitation provisions in Florida Statutes § 255.05(2). 

 

Any changes in or under the contract documents and compliance or non-compliance with any 

formalities connected with the contract or the changes does not affect Surety’s obligation under 

this bond. 

 

DATED ON THE ______ DAY OF ______, 2023. 

(Name of Principal)  

(Name of Surety) 

 



 

 

By: __________________________ 

as Attorney in Fact for Surety 

 

 

STATE OF __________________________ 

COUNTY OF ________________________ 

 

The foregoing instrument was acknowledged before me this _____ day of ________________ by 

___________________________ (name and title of corporate officer) of ___________________ 

(name of corporation), a ___________________ (state or place of incorporation) corporation, on 

behalf of the corporation. He/she is personally known to me or has produced 

_______________________ (type of identification) as identification. 

 

Notary signature ______________________________________________________ 

 

Print or stamp name of Notary _____________________________________________ 

 

Notary number: 

 

My Commission Expires: 

 

Pursuant to Florida Statutes § 255.05(1)(b), the Principal/contractor shall provide to the 

Owner/ public entity a certified copy of the recorded bond, and the Owner/public entity may 

not make a payment to the contractor until the contractor has complied with this paragraph. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Exhibit F 

Standard Forms 

 

NO-COLLUSION AFFIDAVIT 

 

STATE OF ______________________ 

 

COUNTY OF______________________ 

 

_________________________________________ being first duly sworn deposes and says that: 

 

BIDDER is the 

 

(Owner, Partner, Officer, Representative or Agent) 

 

BIDDER is fully informed respecting the preparation and contents of the attached Bid and of all 

pertinent circumstances respecting such Bid; 

 

Such Bid is genuine and is not a collusive or sham Bid; 

 

Neither the said BIDDER nor any of its officers, partners, owners, agents, representative, 

employees or parties in interest, including this affidavit, have in any way colluded, conspired, 

connived or agreed, directly or indirectly, with any other BIDDER, firm or person to submit a 

collusive or sham Bid in connection with the Contract for which the attached Bid has been 

submitted; or to refrain from bidding in connection with such Contract; or have in any manner, 

directly or indirectly, sought by agreement or collusion, or communications, or conference with 

any BIDDER, firm, or person to fix the price or prices in the attached Bid or any other BIDDER, 

or to fix any overhead, profit, or cost element of the Bid Price or the Bid Price of any other 

BIDDER, or to secure through any collusion conspiracy, connivance, or unlawful agreement any 

advantage against (Recipient), or any person interested in the proposed Contract; 

 

The price of items quoted in the attached Bid are fair and proper and are not tainted by collusion, 

conspiracy, connivance, or unlawful agreement on the part of the BIDDER or any other of its 

agents, representatives, owners, employees, or parties in interest, including this affidavit. 

 

By _____________________________ 

 

Subscribed and sworn to before me this _____ day of _________________________, 2023. 

 

Personally known ________ OR Produced identification ________ Type of identification 

produced ________________________________ 

 

Notary Public (Signature) 

My Commission Expires: ____________ 


